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Octobers,  1998 


MEMORANDUM  FOR  DIRECTOR,  DEFENSE  PROCUREMENT 

DIRECTOR,  DEFENSE  LOGISTICS  AGENCY 

SUBJECT;  Audit  Report  of  Defense  Lo^sdcs  Agency  Procurements  from  Federal  Prison 
Industries,  Inc.  (Report  No.  99-001) 


We  are  providing  tins  report  for  review  and  comment.  We  conducted  the  audit  in 
response  to  a  congresrional  request.  Comments  provided  by  the  Director,  Defense 
Procurement  and  the  Director,  Defense  Logistics  Agency  to  the  draft  report  report  were 
considered  in  preparing  this  rqmrt 

DoD  Directive  76S0.3  requires  that  audit  recommendations  be  resolved  promptly. 
The  Director,  Defense  Procurement  comments  were  partially  re^nrive.  We  truest 
additional  comments  on  Recommendation  B.  The  Defense  Logistics  Agency  comments 
were  partially  responrive.  We  request  additional  comments  on  Recommendkion  A2.c. 
All  additional  comments  should  be  protdded  by  December  7,  1998. 

We  appreciate  the  courteries  extended  to  the  audit  staff,  (^estions  on  the  audit 
should  be  dii^ed  to  hfr.  Teny  L.  McKinney  at  (703)  604-9288  0SN  664-9288)  or 
Mr.  Nfidiad  H.  Claypool  at  (703)  604-9291  03SN  6^9291).  If  management  requests, 
we  will  provide  a  formal  briefing  on  the  audit  results.  See  Appendix  I  for  the  report 
distribution. 


Robert  J.  Lid)erman 
Assistant  Inspector  General 
for  Auditing 


Office  of  the  Inspector  General,  DoD 

Audit  Report  No.  99-001  October  5, 199S 

(Project  No.  7CF-5054) 

Defense  Logistics  Agency  Procurements 
From  Federal  Prison  Industries,  Inc. 

Executive  Summary 


Introduction.  We  initiated  the  audit  as  a  result  of  a  letter  from  Senator  Carl  Levin 
requesting  a  review  of  supplies  and  services  procured  by  DoD  from  Federal  Prison 
Industries,  Inc. 

Audit  Objectives.  The  overall  objective  of  the  audit  was  to  assess  v^ether  DoD 
procedures  ensured  that  Federal  Pnson  Industries,  Inc.  supplies  were  of  q)propriate 
"quality,  character  and  suitability”  and  were  purchased  at  "not  to  exceed  current  market 
prices"  as  required  by  law.  We  idso  determined  whether  contracting  offidals  were 
requesting  waivers  of  the  mandatory  req^ement  to  purchase  from  Federal  Prison 
Industries,  Inc.  when  appropriate.  We  did  not  review  Federal  Prison  Industries,  I^. 
serwces  because  they  are  not  a  mandatory  source  for  the  Federal  Government  and  th^ 
must  compete  with  Ae  commerdal  sector  for  customer  sales. 

Results.  Answers  to  Senator  Le^nn's  questions  are  in  Appendix  C.  The  Defense  Logistics 
Agency  has  adequate  procedures  to  ensure  that  Federal  Prison  Industries,  Inc.  supplies  are 
of  the  appropriate  quality,  character,  and  aiitability.  Supplies  were  generally  purchased  at 
prices  e^ual  to,  or  better  than,  current  market  prices.  However,  the  Federal  Acquisition 
Regi^tion  subpart  8.6,  "Acqmrition  from  Federal  Prison  Industries,  Inc.,"  does  not 
provide  clear  ^dance  on  determirang  the  current  maricet  price  for  purchases  of  supplies 
or  the  arbitration  of  disputes  regar^g  price,  quality,  diar^er,  or  suitalnlity  of  supplies. 
DoD  does  not  have  D^artment-wide  procedures  for  obtaining  waivers  from  purchasing 
Federal  Prison  fodustries,  Inc.  products,  and  the  Department  does  not  maintum  waiver 
data.  We  identified  three  conditions  requiring  management  actiort 

The  statutory  process  and  regulatory  procedures  for  resolving  diqnrtes  and  appealing 
waiver  denials  are  unworkable  and  are  not  bein^  used  by  Federal  Prison  Industries,  Inc.  or 
Government  customers.  The  FPI  Ombudsman  is  the  preened  option  for  dilute 
resolutiot^  but  this  is  not  clear  to  DoD  customers.  As  a  result,  DoD  lac^  raective  means 
for  initiating  or  appealing  waiver  requests  and  for  resolving  disputes  regarding  the  price, 
quality,  character,  or  suitability  of  Federal  Prison  Industries,  Inc.  supplies  (Finding  A). 

Defense  Supply  Center  (DSC),  Richmond  contracting  officers  paid  lugho:  prices  than 
necessary  for  supplies  purchased  from  both  Federal  Prison  Industries,  Ihc.  and  commerdal 
vendors.  As  a  result,  buyers  missed  opportunities  to  reduce  the  cost  of  supplies  vriien 
purchasing  hems  manufactured  by  born  Federal  Prison  Industries,  Ihc.  and  commerdal 
vendors.  In  contrast,  DSC,  Philaddphia  used  cost  or  price  anafysis  and  successfully 
negotiated  more  reasonable  prices  (lading  B). 

Defense  supply  centers  did  not  always  obtain  replacements  for  defective  supplies 
manufiuhurcd  by  the  Federal  Prison  Industries,  Inc.  As  a  result,  the  Defense  supply 
centers  missed  me  opportuni^  to  replace  about  $127,000  in  defective  items  at  no  cost  to 
Defense  Lo^stics  Agenty  (Finding  C). 
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Summaiy  of  Recommendations.  We  recommend  that  the  Director,  Defense 
Procurement  initiate  revisions  to  Federal  Acquisition  Regulation  subpart  8.6, 

‘‘Acquisitions  from  Federal  Prison  Industries,  Inc."  We  recommend  that  die  Director, 
Defense  Logistics  Agen^  revise  Defense  Lo^stics  Agency  Directive  4105. 1-  Defense 
Lo^stics  Ai^iusition  Du^v^*  procedures  for  Fed^  Prison  Lidustries  Lie.  dispute 
resolution.  We  recommend  that  me  Commander,  D^ense  Supply  Center,  Richmond 
establish  additional  training  requirements  for  contracting  officers  and  buyo^  who  purchase 
supplies  from  Federal  Prison  iMustries,  Inc.  We  also  recommend  that  tte  Director  revise 
Defense  Logistics  Agency  Manual  4155.2, 4-6,  “Customer/Depot  Complaints 
(ODCsyProduct  Qi^ty  Defidency  Reports  ^QDRs),”  to  indicate  that  the  Federal  Prison 
Industries,  Inc.  lifetime  warranty  ipplies  to  all  of  its  supplies.  We  also  recommend  that 
the  Command^  Defense  Supply  Center  Richmond  and  Philadelphia  request  Federal 
Prison  Industries,  Inc.  to  rqilace  their  defective  suppfy  items  reported  on  the  product 
quality  defidency  reports. 

Management  Comments.  The  Director,  Defense  Procurement  agreed  that  the 
Ombudsman  is  currently  the  primary  adjudicator  of  disputes  with  Federal  Prison 
Industries,  Inc.;  however,  the  Director  stated  that  it  is  premature  to  revise  Federal 
Acquisition  Regulation  subpart  8.6  until  after  a  new  arbitration  board  develops 
procedures,  indudmg  its  rdationship  with  the  Ombudsman.  The  Director  a^eed  that 
"waiver*  should  be  substituted  for  the  term  "clearance"  for  clarification  in  the  regulation. 
The  Director  defetred  recommending  a  revision  to  Federal  Acquisition  Regulation  subpart 
8.6  until  a  DoD  report  to  Congress  addressing  the  statutory,  rqgulntoiy,  and  procedural 
framework  governing  the  way  DoD  does  busmess  with  Federal  Prison  fodustries,  Inc.  is 
finalized.  The  Director  did  not  agr^  that  Federal  Acqurition  Regulation  subpart  8.6 
should  be  revised  to  include  a  dilution  of  fiur  market  price  and  how  to  determine  ffiir 
market  price  for  mandatory  Federal  Prison  Industries,  Inc.  products.  The  Director  stated 
that  the  Federal  Acquirition  Regulation  is  adequate  and  there  is  no  need  for  further 
definition. 

The  Defense  Logistics  Agency  r^eed  to  revise  Defimse  Logistics  Agen^  Directive 
4105.1,  subpart  8.6,  to  r^er  to  w  Omudsman  waiver  process.  The  Defense  Logistics 
^ency  Suppty  Center  Richmond  has  established  new  long-term  contracts  vMch  focus  on 
improved  pnemg.  .^enc^  guidance  will  be  revised  to  state  that  Federal  Prison  Industries, 
Inc.  provides  a  life  time  warranty  for  all  thdr  products.  Defense  Logistics  Agency  also 
stated  that  it  is  premature  to  estwlish  agen^  ^dance  on  criteria  for  vraiver  requests  or 
for  appealing  waiver  denials  until  the  r^ts  of  the  mandated  DoD  rqrort  is  submitted  to 
Confess.  See  Part  I  for  a  discussion  of  management  comments,  and  Part  in  for  a 
complete  text  of  management  comments. 

Audit  Response.  The  IMrector  of  Defense  Procurement  and  Defense  Logisitics  Agency’s 
responses  are  partially  responsive  to  the  recommendations.  We  agree  on  deftnirtg 
revisions  to  FMeral  Acquirition  Regulation  subpart  8.6  and  to  Defense  Logistics  Agency 
guidance  until  after  the  mandated  DoD  rqrort  is  issued  to  Congress.  Inre^nsetothe 
final  r^rt,  we  request  that  the  Director  of  Defense  Procuranent  reconrider  her  position 
on  reviang  the  Federal  Acquisition  Regulation  subpart  8.6  to  include  a  definition  of 
current  madeet  price.  We  also  request  that  Defense  Logistics  Agency  reconridor  the 
recommendation  to  revise  Defense  Logistics  Agmicy  Directive  4105.1,  subpart  8.6,  to 
include  criteria  for  requesting  and  appealing  waivers  to  Federal  Prison  Industries,  Lie.  We 
request  that  the  Director  of  D^ense  Procurment  and  the  Defense  Logistics  Agency 
provide  comments  by  December  7, 1998. 
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Audit  Background 


In  his  July  1997  letter,  Senator  Cail  Levin  wanted  to  know  whether  DoD  has 
improved  its  procedures  for  purchasing  supplies  and  services  from  Federal  Prison 
Industries,  (FPI)  since  the  last  Injector  General,  DoD  audit  in  1991.  fri 
October  1991,  Ae  Immector  General,  DoD  r^rted  that,  in  48  of  54  audited  FPI 
contracts,  prices  paid  for  electronics  and  electrical  cables  purchased  from  FPI 
exceeded  costs  and  profits  negotiated  in  the  contracts.  These  contracts  were 
overpriced  an  average  of  15  percent  because  FPI  actual  contract  costs  wo-e  less 
than  its  negotiated  costs  and  profits.  See  Appendix  C  for  Senator  Levin’s 
questions  and  answers  determined  during  our  audit. 

Statute.  FPI  is  a  self-supporting,  wholly-owned  Government  corporation  created 
in  1934  by  18  United  States  Code  (U.S.C.),  Sections  4121-4128  (the  statute)  and 
by  an  Executive  Order.  FPI  operates  by  a  statutory  mandate  to  “provide 
employment  for  the  greatest  number  of  those  inmates  in  the  U.S.  penal  and 
correctional  institutions  \\dio  are  eligible  to  work  as  is  reasonably  possible. . ..” 
U^g  paid  inmate  labor,  FPI  makes  a  variety  of  supplies  such  as  furniture,  military 
clotmng  and  textiles,  dectrical  cables  and  connectors,  metal  signs,  and 
Government  publications  and  graphics. 

While  FPI  is  prohibited  from  selling  supplies  to  the  public  in  competition  with 
private  sector  enterprises,  it  has  been  grwted  a  preference  in  product  sales  to 
United  States  Government  activities.  The  statute  requires  Federal  departments, 
agencies,  and  institutions  to  “purchase  at  not-to-mc^  current  market  prices  such 
products  of  the  industries  (^1]  author!^  by  this  chapter  as  meet  their 
requirements  and  truy  be  available.”  The  statute  requtres  that  all  disputes  r^ut 
price,  quality,  character,  or  suitability  of  FPI  supplies  be  resolved  by  an  arbitration 
board.  The  dedsion  of  the  arbitration  board  is  “final  and  bmding  upon  all  parties.” 

Department  of  Justice  Opinion.  Because  of  the  Inspector  General,  DoD  Report 
issued  in  October  1991,  the  Director,  Federal  Bureau  of  Prisons  requested  that  the 
Uiuted  States  D^artment  of  Jusdce  provide  an  opinion  on  whether  certain  Fed^ 
procurement  statutes  and  provisions  of  the  Federd  Acquisition  R^ulation  (FAR) 
apply  to  FPL  Li  September  1993,  the  Department  of  Justice  repli^  to  the 
I^ector  and  Commissioner,  Fedc^  Prison  Industries,  Inc.,  stating,  “the 
provisions  of  Ae  FAR  governing  the  submission  of  certified  cost  or  pridng 
information,  the  calculation  of  a  ’reasonable  price’  other  than  market  price,  and  the 
general  FAR  procedures  for  resolving  pricing  disputes  do  not  apply  to  FPI.”  No 
opinion  was  provided  on  the  FPI  mediod  for  determining  current  market  price  of 
its  supplies  by  reference  to  fire  actual  price  of  the  same  or  similar  supplies 
purcmi^  in  the  past.  However,  it  was  opined  that  FPI  may  use  any  method  that 
reliably  estimates  current  market  prices. 
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TbB  inaiidattHy  ptefereooe  granted  FFI  is  an  excqrtion  to  tbe  rules  that 
nmnally  gofveni  the  vny  goods  ate  i»ocuied  the  United  States, 
lypically.  Federal  pracmeaient  is  governed  by  FAR  48  C.FA., 

SiibsectUm  1.000-51.205,  •  detailed  set  of  procedures  and  forms 
promulgated  pursuant  to  the  Office  of  Federal  Procuiement  Policy  Act 
of  1974  (Procuiement  Act),  41  United  Stales  Code,  Section  401-424. 

The  Procuiement  Act  embodies  a  munber  of  policy  goals,  including 
promoting  fon  and  open  oompedlion; . . .  piomotiiig  foe  devdq>ment 
of  simplified  uniform  procurement  luocesses;  [and]  promoting  foir 
dealings  and  equittible  relationships  with  foe  private  sector. 

Appendix  D  has  the  complete  text  of  the  Department  of  Justice  opinion. 

Federal  Acquisition  Resulntion.  Federal  Acquiation  Regulation  ^AR)  subpart 
8.6  -  “Acquisition  fix>m  Fed«al  Prison  Industrie^  foe.”  is  the  implementing 
regulation  to  Federal  procurment  law  and  contains  spedal  provitions  reU&g  to 
acquiations  from  FPI,  including  procedures  resolving  disputes  about  the  price, 
quality,  and  character  of  supplies.  Section  8.602,  “Policy,”  provides  that; 

Agencies  shall  puichase  teqniied  siqsplies  for  foe  dasses  listed  in  foe 
Schedule  of  Products  made  in  Federal  Peiuil  and  Correctioiial 
Institutians  at  |»ioes  not  to  exceed  current  market  prices,  using  foe 
procedures  of  this  suhpart 

Except  for  FAR  subpart  8.6,  FAR  policies  and  guidance  do  not  apply  to  purchases 
from  FPI.  The  Fedt^  procurement  statutes  goals  of  increasing  competition  and 
fidlhating  purchase  of  commercial  supplies  cannot  be  promote  because  supplies 
must  be  purchased  from  FPI  by  Federal  Government  customers. 


Audit  Objectives 


The  primary  auefit  objective  was  to  determine  whether  DoD  has  procedures  to 
ensure  that  FPI  products  and  services  are  of  appropriate  “quality,  chmacter  and 
suhabil^  and  are  purchased  at  “not-to-exceed  current  market  prices”  as  reqiured 
by  public  law.  We  also  evaluated  the  reasonableness  of  prices,  quality,  and 
timdiness  of  ddivery  of  FPI  products  and  services  compared  to  products  and 
services  that  are  purduuedfifom  the  commercial  sector.  Senator  Levin  asked  that 
we  determine  if  contracting  officials  are  requestfog  a  waiver  of  the  requirements  to 
purchase  products  and  aervices  from  FPI  when  piuducts  and  services  are  ovm-- 
priced  or  unsuitable  for  DoD  use.  See  Appendix  A  fora  discustion  of  the  audit 
proceu.  .^pendixB  has  a  summary  ofpnor  audit  coverage  related  to  the  audit 
objectives. 
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Finding  A.  Dispute  Resolution 

The  statutoiy  process  and  regulatory  procedures  for  resolvii^  disputes  and 
appealing  waiver*  denials  are  unwoikwle  and  are  not  bong  used  by  Federal 
Prison  Industries,  Inc.  or  Government  customers.  This  condition  exists 
because  FAR  subpart  8.6,  “Acquisition  from  Federal  Prison  Industries, 

Inc.”  guidance  does  not  deariy  ^tablish  procedures  for  procesdng  waivers 
and  resolving  disputes  between  FPI  and  its  customers.  As  a  result,  DoD 
lacks  effective  means  for  initiating  or  appealing  waiver  requests  and  for 
resolving  disputes  regarding  the  price,  quality,  character,  or  suitability  of 
FPI  supplies. 


Guidance 

Current  gmdance  for  resolving  disputes  that  arise  between  FPI  and  its  customers  is 
embodi^  in  law,  a  Department  of  Justice  Memorandum,  the  FAR,  an  FPI  letter 
commenting  on  a  FAR  case,  and  in  a  Defense  Logistics  Ar^uisition  Directive.  The 
intent  of  this  collection  of  policy  and  procedural  guidance  is  to  provide  an  orderiy 
process  for  resolving  disputes  between  FPI  and  its  customers.  To  the  contrary,  we 
found  the  guidance  confusing,  impractical,  and  often  subject  to  conflicting 
interpretation. 

Statute.  18  U.S.C.  4124  (b)  “Purchases  of  prison-made  products  by  Federal 
Departments,”  provides  guidance  on  resolving  disputes  between  FPI  and  its 
customers. 


Disputes  as  to  price,  quality,  character,  or  suitability  of  such  products 
shall  be  arbitrated  Ity  a  board  consisting  of  the  Attorney  General,  the 
Administrator  of  General  Services,  and  the  Presi^nt,  or  their 
tq>resentatives. 

This  statutory  provision  for  resolving  disputes  is  not  practical.  First,  the  board  has 
not  fimctionra  since  the  1930s  and  me  three  prima^  members  have  not  even 
designated  representaflves.  Second,  only  an  eqred^  persistent  contracting 
officer  would  assume  that  the  dispute  was  of  such  im^rtance  that  it  should  be 
resolved  by  the  President,  Attorney  General  and  Adnunistrator  of  GS  A 

Justice  Department  Memorandum.  Normally,  the  general  proviaons  of  the  law 
rdating  to  procurement  policy  and  procedures  are  augmented  by  the  FAR.  The 
FALR  includes  proviaons  in  subpart  33.2  for  resolvirig  disputes.  However,  the 


*  By  common  consensus  the  term ‘Svaivei”  rather  than  “deaiaDces”  is  used  to  describe  relief  from  the 
requirement  to  purchase  the  supplies  from  FPI. 
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Finding  A.  Dispute  Resolution 


pFoviaons  in  subpart  33.2  cannot  be  used  for  resolving  dilutes  between  FPI  and 
Its  customers  according  to  a  Department  of  Justice  memorandum. 

In  a  September  13,  1993  Department  of  Justice  memorandum  the  Acting  Asastant 
^tom^  General  offered  the  following  l^al  opinion. 

The  peitineiit  liatiitcny  and  ngnlatoiy  firamew(»k  treats  FPI 
transactions  separately  from  timse  with  private  sectnr  entities  with 
respect  to  diqwte  roohition.  Siibpart  33.2  of  the  FAR  sets  out 
regulations  governing  ‘Diqrutes  and  Appeals*  in  accordance  with  the 
Contract  Dilutes  Act  of  1978.  In  contrast,  FPI’s  autiiorizing 
legislation  expressly  commits  all  disputes  as  to  the  “price,  quality, 
e^tarartfr  or  Suitability”  of  FPI  products  to  a  special  arbitration  board, 
and  makes  the  finding  of  that  board  “binding  qxm  all  parties.”  In 
recognition  of  this  law,  subpait  8.6  of  the  FAR  contains  provisions 
that  erqwessiy  preserve  FPFs  diqnite  resolution  procedure. 

...  we  believe  the  correct  reading  of  the  relevant  statutes  and 
regulations,  taken  as  a  whde,  is  that  FPI  is  not  covered  by  the  FAR’s 
standard  terms,  and  instead,  FPI  must  be  treated  socially  under  its 
authorizing  legislation  and  FAR  sulqtart  8.6. 

This  opinion  makes  it  dear  that  only  FAR.  subpait  8.6  QFAR  8.6)  qrplies  to  FPI 
ac()uisltions.  Other  parts  of  the  FAR  provisions  for  waivers,  disput^  cost  and 
price  analyds,  and  contract  negotiations  are  not  applicable  to  FPI.  Appendix  D 
has  the  complete  text  of  the  D^artment  of  Justice  Opinioa 


Disputes  Resolution 

FAR  8.6  giudance  has  not  been  revised  to  deariy  establidi  trocedures  for 
procesaiig  waivers  and  resolving  dimnites  betw^  FPI  and  its  customers.  Because 
the  Justice  Dqrartment  detemuned  tnat  standard  FAR  provisions  concerning 
disputes  do  not  iqmly  to  purchases  from  FPI,  aiiy  dilutes  between  FPI  and  its 
customers  must  on  FAR  8.6  and  18  U.S.C.  4124  guidance. 

FAR  8.6  does  not  contain  prowaons  on  how  disputes  between  FPI  and  its 
customers  are  to  be  resolved,  but  simpfy  makes  reference  to  and  restates  the  law. 
Furthermore,  FAR  8.6,  as  written,  incorrectly  describes  the  membership  of  the 
arbitration  board,  naming  the  Conqrtroller  Graeral  of  the  United  States  instead  of 
the  Attorn^  Geiieral  as  one  ofthe  three  members. 

Ombudsman.  The  Ombudsman  method  for  resolving  customer  disputes  is  not 
mentioned  in  dther  FAR  8.6  or  the  law.  Ahhou^  the  authority  of  me 
Ombudsman  to  act  in  this  capadty  is  not  dear,  ^  is  the  customer  disputes 
process  currently  bdiig  used  along  with  other  informal  processes,  such  as 
appealing  customer  dilutes  to  FPI  senior  management  for  resolutioa 
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Recognizing  that  the  statutoiy  procedures  for  resolving  dilutes  is  impractical,  the 
FPI  (^eral  Counsel,  in  a  Novonber  1997  letter  to  the  Civilian  Agency 
Acquiation  Coundl,  ‘TAR  Case  96-608,”  said; 

Regarding  the  Ombudsman:  we  predate  your  concurrence  with  our 
recommendation  that  a  refinence  be  placed  in  the  FAR  indicating  that 
the  Ombudsman  is  the  iqiproved  method  of  resolving  disputes.  We 
suggest  that  the  piopo^  language  at  FAR  8.605(c)  read  that 
‘‘agencies  should  [rather  than  ‘nuQ'*]  address  diqnites  to  the  FPI 
Ombudsman.” 

The  FPI  General  Counsel  also  stated; 

[The]  statutoiy  process  is  so  impractical  and  so  unwieldy  that  it  has 
not  been  used  since  the  1930s  and  thus,  fi>r  all  practical  purposes,  is 
non  existent  Therefore,  purchasing  offices  should  be  encouraged  to 
use  the  Ombudsman  process  to  resolve  diqiutes  concerning  waivers  to 
the  greatest  extend  possible. 

The  general  counsd  also  recommended  that  the  term  “clearance”  in  FAR  8.6  be 
revised  to  “waiver”  as  more  appropriate  terminology  related  to  customer  disputes. 

DoD  Guidance.  Exc^t  for  the  Defense  Logistics  Agency,  the  Department  and 
the  Services  have  not  issued  guidance  concerning  transactions  with  FPI.  While 
DLA  has  published  guidance,  its  ^dance  almost  exclusively  concerns  issues 
related  to  price  determination  and  negotiation.  DLA  Directive  4105.  l,“Defense 
Logistics  Acquisition  Directive,”  subpart  8.6  “Acquisition  from  F^eral  Prison 
Industries,  Lie.,”  provides  policy,  ordering  procedures,  and  waiver  guidance  for 
FPI  supplies.  DLA’s  subpart  8.60S  -  “Clearances”  states; 

The  gnidanoe  at  [DLAD]  8.706,  8.790,  and  8.791  also  ig)|dies;  in 
genetal  to  items  that  aie  ptoposed  for  indusion  on  the  FPI  Sdiedule  of 
Products.  Where  the  coverage  lefois  to  JWOD’ (NIB/NISIO’ agencies 
or  die  Committee,  the  tennis  substituted  therefore.  Where  it  refers  to 
the  Procurement  List,  the  tenn  Schedule  of  Products  will  be 
substituted.  To  eqiedite  the  detennination  of  FIP*s  [sic  FPI’s) 
capability  and  cqndty  to  produce  an  item,  a  cooperative  interface 
should  be  establish  between  FFI’s  staff  and  Center  technical  staff 

This  guidance  is  not  i^plicable  to  the  FPI  waiver  and  disputes  process.  DLAD 
subpart  8.7  -  “Acouisitions  from  Nonprofit  Agencies  Employing  People  Who  Are 
Blim  or  Disabled,^  refers  to  guidance  for  Government  customers  to  receive 
permisrion  throu^  a  waiver  to  purchase  mandatory  supplies  fit>m  the  private 
sector  r^er  tto  purchases  fiom  FPI. 


^  Javits-Wagner-OT)^  Act 

^  National  Ihdustiies  for  the  Blind  (NIB)/Natioital  Industries  for  the  Severely  Handicapped  (NISIQ. 
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Waivers  and  Disputes 

DoD  lacks  effective  procedures  for  initiating  waiver  requests  and  for  resolving 
du^es  regarding  tM  pric^  quality,  diarac^,  or  suitability  of  FPI  supplies.  Even 
thougb  current  guidance  is  in^ractical,  general  and,  at  best,  subject  to  various 
*  interpretations;  FPI  customers  are  requesting  waivers  and  disputes  are  bdng 
resolved  by  an  Ombudsman  process. 

Since  FAR  8.6  makes  no  reference  to  the  Ombudsman  process,  contracting 
officers  may  not  be  fully  aware  of  the  current  waiver  and  disputes  resolution 
process  bdng  used  by  We  believe  that  the  number  of  DoD  customer  waiver 

requests  and  appeals  of  denied  waiver  requests  would  be  greater  if  dear,  written 
procedures  eusted. 

DoD  Waivers.  We  rdied  on  FPI  waiver  data  statistics  because  DoD  does 
not  maintain  a  waiver  data  base.  For  FY 1997  DoD  D^artments  and  Services 
submitted  9,174  waiver  requests  estimated  at  $230  million  with  7,633  waiver 
requests  approved  by  FPL  The  waiver  approvals  were  primarily  granted  on  the 
basis  of  FPI  pric^  delivery  timdiness,  and  spedfications  that  did  not  meet  the 
customers’  i^iurements.  FPI  denied  1,541  waiver  requests  or  16.82  percent  of 
the  DoD  waiver  re^est^  which  had  an  estimated  value  of  $39.2  million.  DoD 
customers  iqipealed  189  of  the  waiver  denials  to  the  Ombudsman,  r^iresenting 
about  12  percent  of  the  denied  'vraivers.  DLA  appealed  only  one  waiver  denial  for 
this  period. 

Waiver  Appeals.  According  to  the  FY  1996  FPI  Annual  Repor^  dvilian 
and  DoD  customers  appealed  172  waiver  denials  estimated  at  $38.4  million  to  the 
Ombudsman.  Of  the  $38.4  million  in  waiver  appeals,  the  Ombudsman  iqiproved 
$27  million  which  allowed  Federal  customers  to  purchase  the  supplies  fiom  the 
commerdal  sector.  Dutipg  FY  1997,  customers  appealed  249  waiver  douals 
estimated  at  $22.5  million  and  72  po’cent  of  the  denied  waivers  were  overturned 
by  the  Ombudsman  and  customers  were  permitted  to  purchase  the  supplies  from 
the  commerdal  sector.  DoD  customers  mitiated  189  of  the  249  appeals  submitted 
during  FY  1997. 


Conclusion 

FAR  8.6  should  be  revised  to  ensure  that  effective  procedures  are  in  place  for 
initiating  waivers  and  resolving  disputes  to  indude: 

•  Reference  to  the  Ombudsman  as  the  person  to  idiom  dilutes  between 
FPI  and  its  customer  should  be  referred. 

•  Ciheiia  for  vriien  a  waiver  should  be  requested,  for  example,  when  the 
pressed  FPI  price  is  dgnificantly  higher  than  the  current  market  price,  or  the  FPI 
delivery  schedule  does  not  meet  Department  needs. 
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•  “Waiver^’  instead  of  the  tenn  “dearanc^  to  reflect  the  terminology 
actually  bdng  used  by  FPI  and  its  customers. 

We  recoQiize  that  a  FAR  reviaon  often  requires  a  lengtl^  administrative 
coordination  process  that  affects  many  different  Govonment  organizations. 
Accordingly,  we  believe  that  DLA  should  immediately  revise  DLAD  4105. 1, 
subpart  8.6  “Acquisition  fi’om  Federal  Prison  Indmanes,  Inc.”  to  provide  guidance 
to  contracting  officers  and  buyers  for  resolving  disputes,  requesting  waivers,  and 
appealing  waiver  denials  with  FPL 


Recommendations,  Management  Comments,  and  Audit 
Response 


A.1.  We  recommend  that  the  Director,  Defense  Procurement  initiate 
revisions  to  the  Federal  Acquisition  Regulation  snbpart  8.6  ‘^Acquisition 
from  Federal  Prison  Industries,  Inc.**  that: 

a.  Refers  buyers  to  the  Ombudsman  as  the  approved  method  of 
resolving  disputes  pertaining  to  price,  quality,  suitability,  and  character  of 
FPI  product^  and 

h.  Uses  the  word  “clearance**  instead  of  “waivers**  to  relate  the 
terminology  used  with  customer  disputes. 

A.2.  We  recommend  the  Director,  DdTense  Logutics  Agency  revise  Defense 
Logistics  Agency  Directive  410S.1>  “Ddense  Logistic  Acquisition  Directive,** 
subpart  8.6  “Acquisition  from  Federal  Prison  Industries,  Lie.**  to: 

a.  Comply  with  Federal  Acquisition  Regulation  subpart  8.6  and  the 
1993  Department  of  Justice  Legal  Opinion  pertaining  to  F^eral  Prison 
Industries,  Inc. 

b.  Refer  buyers  to  the  Ombudsman  as  the  approved  method  of 
resolving  disputes  pertaining  to  price,  quali^,  suitability,  and  character  of 
FPI  products. 

c.  Include  criteria  determining  when  to  request  a  waiver  to  purchue 
Federal  Prison  Industries,  Inc.  mandatory  products  from  commercial 
vendors  and  ako  the  criti^  for  appealing  a  waiver  deniaL 

Director,  Defense  Procurement  The  Director  partially  concurred  with 
Recommendations  A.l.a.  and  Al.b.,  agreeing  thk  the  fPl  Ombudsman  is 
cmrently  the  primaiy  adjudicator  of  disputes  ^th  FPI.  Howevo*,  because  a  new 
arbitration  board  remrred  to  in  FAR  8.60S(c)  is  bdng  established  for  dispute 
resolution  it  is  premature  to  make  duinges  to  FAR  8.6  until  the  new  board 
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devdops  procedures,  including  its  rdationship  with  regards  to  the  FPI 
Ombudsman.  The  IMrector  agrees  that  “waiver”  should  be  substituted  for  the  term 
“dearance”  for  clarification. 

Audit  Response.  The  Director’s  comments  wtfe  responsive.  We  agree  that  it 
would  be  prema^  to  revise  FAR  8.6  until  the  new  nitration  board  develops 
procedures  for  dispute  resolution.  However,  we  believe  that  the  Ombudsman  will 
still  be  needed  due  to  the  numbo'  of  Government  customer  waiver  denial  appeals 
received  recently.  During  FY 1996  and  FY1997,  DoD  customers  appealed  361 
waiver  denials  to  the  Ombudsman  for  adjudication.  The  new  arbitration  board  will 
not  be  able  to  adjudicate  hundreds  of  waiver  appeals  in  an  ^editions  maimer  as 
required  by  FPI  customers.  We  believe  the  current  FPI  waiver  bureaucracy  is  an 
impediment  to  acquirition  streamlining  and  clear  procedures  should  be  es^lished 
as  soon  as  practicable. 

Defense  Logistics  Agency,  Comments.  DLA  concurred  with  Recommendation 
A2.a.  and  A2.b.,  stating  that  DLA  Directive  4105.1,  subpait  8.6  is  bdng  revised, 
and  reference  to  subpart  8.7  has  been  removed  via  PROCLTR  97-34.  DLA  stated 
that  the  FPI  Ombudsman  procedure  seems  such  a  simple,  universally-recognized 
solution  that  its  treatment  seems  appropriate  and  this  procedure  will  be  part  of  the 
conqilete  revision  of  DLAD  4105.1,  subpart  8.6.  DLA  nonconcurred  witii 
Recommendation  A2.c.,  stating  that  foe  curroit  DoD/FPI  study  underway  could 
have  an  impact  on  foe  DLA  and  DoD  business  relationships  wifo  FPI.  The  FY 
1998  National  Defense  Authorization  Act  mandated  a  joint  DoD/FPI  study  to 
address  foe  statutory,  regulatory,  and  procedural  fiamework  governing  foe  DoD 
relationship  wifo  FPI.  Until  the  results  of  foe  study  group  is  published  and 
submitted  to  Congress,  it  would  be  premature  for  DLA  to  establish  tniteria  for 
waiver  subnustion  or  for  q)peaimg  waiver  denials. 

Although  not  required  to  comment  on  Finding  A  DLA  nonconcurred  with  the 
finding,  stating  that  whatever  the  process  for  resolving  disputes  and  appealing 
waivo:  denials,  the  solution  is  not  to  revise  FAR  guidance.  The  F^  governs 
contractual  relationslups  between  foe  Govenunent  and  private-sector  contractors. 
FAR  8.6  puts  contracting  officers  and  contractors  on  notice  that,  by  statutory 
manda^  the  Government  is  obligated  to  contract  wifo  FPL  Procedural  guidance 
regarding  the  FPI  waiver  rqipeal  process  bdongs  elsewhere  in  foe  Code  of  Federal 
R^ulations  and  in  Departinental  instructions. 

Audit  Response.  DLA  comments  to  Recommordations  A2a.  and  A2b.  were 
responsive.  RegardingRecommendationA2.c.,  in  discussions  with  DLA  Supply 
Center  procurement  personnd  about  FPI  mandatory  purchase  reqiurements  it  was 
evident  that  foe  waiver  criteria  pertaining  to  price,  quality,  and  timdiness  was  not 
dearly  understood  within  the  fiaroeworkofFAR  8.6  and  DLA  4105.1  guidance. 
Regardless  of  foe  results  of  the  joint  DoD/FPI  stiufy,  DLA  contracting  officers  will 
always  need  to  know  foe  acceptfole  oiteria  for  requesting  and  q)pea]ing  waivers 
fi-om  purchaang  FPI  products. 
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We  disagree  with  DLA  that  the  FAR  is  inappropriate  for  providing  guidance  on 
FPI  purdiases.  We  bdieve  reviang  FAR  8.6  to  include  the  FPI  Ombudsmp 
lefl^  a  currently  accepted  procedure  and  clarifies  the  ambiguities  t^arding  the 
waiver  appeals  process.  In  comments  to  the  Civilian  Agenty  Acquiation  CtHmol 
on  FAR  Case  96-608,  the  FPI  General  Counsel  recommended  that  language  be 
added  to  FAR  8.6  to  indicate  the  Ombudsnuui  is  the  approved  ahemative  method 
of  resolving  di^es.  We  agree  with  the  Goieral  Counsers  recommendation. 
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Defense  Supply  Center  (DSC),  Richmond  contracting  ofBcers  paid  higher 
prices  than  necessary  for  suppUes  purchased  from  both  FPI  and  commerdal 
vendors.  Contracting  ofiScers  at  DSC,  Richmond  did  not  always  use  price 
analy^  to  evaluate  proposals  or  n^otiate  prices,  when  the  proposed  price 
was  id>ove  the  current  market  price.  As  a  result,  buyers  missed 
opportunities  to  reduce  the  cost  of  supplies  -when  purcha^g  hems 
manu&ctured  by  both  Federal  Prison  Industries,  and  commercial 

vendors.  &i  contr^  DSC,  Philadelphia  used  cost  or  price  analysis  and 
succes^iUy  negotiated  more  reasonwle  prices. 


Laws  and  Regulations 

18  U.S.C.  4124  "Purchases  of  prison-made  products  by  Federal  Departments,” 
prowdes  guidance  on  purchases  of  supplies  from  prison  industries. 

(a).  The  several  Federal  Departments  and  agencies  and  all  other 
Government  institutions  of  the  United  Stales  shall  purchase  at  not  to 
exceed  cunent  madcet  prices,  such  products  of  the  industries 
authorized  by  this  diq;>tBr  as  meet  their  lequiiements  and  may  be 
available. 

FAR  8.602  "PoUcy,”  requires 

(a).  Agencies  shall  purchase  required  supplies  of  the  dasses  listed  in 
the  Schedule  of  Products  made  in  Federal  Penal  and  Correctional 
Institutions  (refiand  to  in  the  subpart  as  ‘the  Schedule*)  at  prices  not 
to  exceed  current  madcet  prices  using  the  procedures  in  this  subpart 

While  Federal  law  and  FAR  subpart  8.6  require  Fedeial  departments  to  purdiase 
supplies  from  EPI  at  prices  not-to-exceed  the  current  market  price,  ndther  the 
statute  nor  the  subpart  define  cunent  maricet  price  or  how  the  purduise  office 
ahould  determine  the  current  market  price  fi>r  FPI  purdiases.  FAR  provirions 
rdating  to  purduses  of  supplies  from  commerdal  vendors  are  induded  in 
Aj^renw  E.  Wlule  not  appficable  to  purdiases  firom  FPI,  F^  15.402,  ‘Tridng 
pou^,”  provides  ^dance  fiar  contracting  officers  to  purdiase  supplies  and 
services  at  fiur  and  reasonable  prices.  We  bdieve  that  sudi  proce^ires  offer 
valuable  tediniques  for  contracting  officers  to  adiqit  for  purchases  from  FPI 
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Price  Comparisons 

The  Defense  Logistics  Agency  contracting  ofiScoa  purdiased  siQ>plies  that  could 
have  bom  purdiased  at  a  lower  price  from  either  FPI  or  commercial  vendors. 

Uang  procurement  data  provided  1^  3  DLA  centers,  we  made  1,352  price 
comparisons  valued  at  $324  million  by  matching  commerdal  and  FPI  contracts  for 
identical  supplies.  We  compared  contracts  or  modifications  of  earlier  contracts 
dated  after  September  30, 1995. 

Figure  1  shows  the  percentage  of  FPI  price  comparisons  for  which  the  unit  price  is 
lower,  the  same,  and  higher  than  the  commerdal  prices. 


Figure  1.  FPI  Prices  Compared  to  Commercial 
Vendor  Prices 


SufiplyCMtara  PhSadaiphia  Rlcimoiid  Cotumbus 


0FPI  Lower 

■  FPI  Same 

■  FPI  Higher 


In  1,352  comparisons  20  percent  of  the  FPI  unit  prices  were  higher  than  the 
comparable  commerdal  prices.  Another  78  percent  of  the  supplies  were  bought 
from  contractors  at  Mghtf  prices  than  FPI  unit  prices.  The  remaining  2  percoit  of 
the  price  comparisons  were  the  same. 


Price  Analysis  and  Negotiations 

The  use  of  price  aiudyas  to  evaluate  proposals,  or  n^otiate  prices  when  the 
proposed  price  was  r^ve  the  current  maricet  price,  varied  between  the  DLA 
buymg  centoa. 

A  buyer’s  analyds  of  a  price  proposal  should  have  two  primary  objectives.  The 
first  is  to  establish  that  the  proposed  price  is  feir  and  reasonable  and  consistent 
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with  the  cunent  fiir  market  price.  The  second  is  to  provide  a  baas  for  negotiating 
a  lower  price,  if  the  offered  price  is  unreasonable  and  in  excess  of  the  current 
market  price. 

We  selected  27  FPI  and  commerdal  contracts  to  detomine  the  reason  for 
variations  in  unit  prices  for  identical  supplies.  While  our  priinaiy  focus  was  to 
determine  udiy  a  mgher  price  was  paid  to  FPI,  we  also  examined  contracts  with 
tu^er  commerdal  unit  prices  to  determine  w%  tiie  higher  commerdal  prices  were 
paid. 

The  contracts  we  sdected  had  been  awarded  Iw  DLA  centers  in  either  Richmond 
or  Pluladelphia.  We  did  not  redew  contracts  for  the  Colunibus  Center  because  the 
values  of  the  variations  at  that  Center  were  not  material.  The  Richmond  Center 
was  permitted  to  purchase  supphes  from  commerdal  vendors  because  FPI  granted 
the  Center  an  automatic  waiver  for  purchases  under  $3, SOO.  Arimilar 
arrangement  was  not  in  existence  at  the  other  Centers. 

Buyers  were  usii^  three  primary  methods  to  determine  price  reasonableness.  The 
mefood  used  varied  1^  contract.  Buyers  used  price  anatysis,  cost  analyris,  and 
comparison  of  price  quotations  vrith  unsolicited  price  (quotations  from  commerdal 
vendors.  Price  aiufyris  generally  uses  the  last  pace  paid  for  the  supplies  and 
adjusts  that  price  to  a  pres^  v^e  urii^  the  D^artment  of  Labor’s  Producer 
Price  Index.  Cost  anatysis  is  the  review  and  evaluation  of  the  separate  cost 
dements  and  profit  in  an  offer’s  proposal.  This  methodology  is  gener^  similar  to 
the  procedures  in  FAR  15.404«1,  Proposed  Analysis  Techniques,”  that  are  used 
for  commerdal  vendor  proposal  analysis. 

Defense  Supply  Cento*,  Richmond.  At  the  Richmond  Center,  buyers 
were  not  adequatdy  poforming  price  analysis  or  negotiating  prices  vdth  FPL  We 
examined  dght  FPI  contracts  FPI  unit  prices  higher  thm  the  comparable 
commercial  contract.  The  averse  value  ofthe  FPI  contracts  was  $125,260.  The 
percentage  by  ^^ch  the  FPI  {nice  exceeded  the  commerdal  price  rang^  from  10 
to  153  percent.  At  the  same  time  we  examined  seven  commerdal  contracts  for 
'i^ch  tee  unit  price  was  higher  than  tee  comparable  FPI  unit  price. 

Analysis  of  FPI  contracts.  For  the  dght  FPI  contracts  awarded  by 
tee  Richmond  Center,  FPI  provided  an  Estimated  Cost  Breakdown  for  material, 
labor,  overhead,  and  profit  to  support  its  price  proposal.  However,  buyers  made 
little  use  of  the  cost  breakdown  for  these  contracts.  For  five  of  the  d^  FPI 
contracts,  the  buyers  did  not  do  price  anal^es  using  the  last  valid  purchase  price. 
Buyers  primarily  rdied  on  Ricfairond’s  dectronic  ^neadsheet  to  calculate  tM 
current  nuuket  price  Qn  lieu  of  perforniing  a  price  aiudysis)  based  cm  the  last  valid 
unit  price  for  buying  the  supplies.  TMs  resulted  in  excessive  prices  being  paid. 

Only  one  ofthe  five  bv^  requested  waivers.  Bote  waiver  requests  were  based 
on  w  FPI  price  exceecung  the  current  market  price  and  FPI  denied  bote  requests. 
The  requests  were  not  qjpealed  and  the  buyer  ultimately  purchased  the  supplies 
finmFPI. 
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For  example,  a  contract  was  awarded  to  FPI  on  December  19, 1996,  at  a  xnut  price 
of  $70.90.  The  contract  file  included  two  commerdal  quotations  dated  November 
1996.  The  commerdal  unit  prices,  in  the  quotations  wm  $40.49  and  $41.90.  The 
commerdal  comparison  contract,  awarded  May  27, 1997,  was  awarded  at  a  unit 
price  of  $37.40.  Clearly,  the  $70.90  unit  price  was  excessive  vdien  conmared  with 
the  conunerdal  quotations  and  actual  subsequent  award  to  a  commerdal  vendor. 
Had  Richmond  purchased  the  supplies  fi'om  FPI  at  $37.40  the  total  cost  would 
have  been  nearly  $25,000  less. 

Adequate  training  on  the  use  of  cost  and  price  anal^s  and  on  price  negotiation 
would  have  provided  the  buyers  with  skills  to  negotiate  Iowa*  unit  prices  for 
contracts.  Tm  results  of  pnce  analyas  and  succ^sfiil  negotiations  with  FPI  were 
viable  fiem  the  results  of  negotiating  long  term  contracts  with  FPI  and  the 
outcome  of  negotiations  by  more  ^erienced  bikers  at  the  Philadelphia 

Center.  Richmond  should  provide  trainmg  and  require  its  buyers  to  perform  price 
analysis  before  purchasing  su|^lies  fi’om  FPI  or  commerdal  vendors.  When  the 
analysis  shows  that  the  FPI  price  significantly  exceeds  the  current  market  price, 
and  a  lower  price  carmot  be  n^otiMed,  the  bi^er  should  request  a  waiver  fi’om 
FPI.  The  bmiefits  of  such  anal)^  have  historicalty  paid  go^  dividends.  For 
example,  extensive  negotiations  between  the  Richmond  Center  and  FPI  for  a 
S  year  contract  ibr  approximateiy  200  national  stodc  ruunbers  resulted  in  a 
contract  being  award^  to  FPI  a  total  contract  value  $3.4  million  lower  than 
FPI’s  initial  proposed  prices,  a  12  percent  price  reduction. 

Waivers  for  Price.  The  FAR,  as  currently  written,  serves  to  discourage  waiver 
requests  for  reasons  of  price.  FAR  8.60S(b)  states: 

Purchases  from  other  sources  because  of  a  lower  price  are  not  nonnally 
authorized,  and  dearances  [watvos]  will  not  he  issued  on  this  basis 
except  as  a  result  of  action  taken  to  resolve  questions  of  price  under 
8.604(c). 

Subpart  8.604(c)  states: 

When  the  contracting  officer  believes  that  the  FPL  price  exceeds  die 
market  price,  the  matter  may  be  referred  to  the  cognizant  product 
division  identified  in  the  Scheie  or  to  die  FPI  Washington  oflto  fi>r 
resolution. 

FPI  rdies  on  this  FAR  language  fisr  resolution  of  price  disputes  as  can  be 
ascertained  fiom  an  FPI  letter  to  a  Defense  Suppfy  Cotter  Ridimond  contracting 
ofificer  that  stated: 

I  am  writing  in  reqionae  to  DGSC  [sic  DSC  Ridunond]  condnning 
piming  request  r^arding  DLAR  8.6^c)(2)  and  DGSCAP 
8.604(c)(3Xu)  as  th^  rdate  to  diqwtes  concerning  Current  hferket 
Price  detemiinadons.  Federal  Piisra  Industries,  Inc.  (FPI)  does  not 
agree  with  the  provisions  of  the  DLAR  and  DGSCAP,  insofer  as  they 
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suggest  tbat  a  oontiacting  officer  can  unilaterally  overrule  FPI’s 
determination  as  to  what  constitutes  *cnnent  market  price.’  Infiictthe 
DLAR  be  in  conflict  with  the  FAR.  section  8.605  Clearance  (b) 

’Purchases  fiom  other  sources  because  of  a  lower  price  are  not 
normally  authorized,  and  clearance  will  not  be  issued  on  this 
basis . . 

From  our  examination  of  Richmond  contract  files  and  discussions  wath  buyers,  we 
conclude  that  waivers  that  should  have  been  submitted  on  the  ba^  of  price  were 
not  alwt^  submitted.  The  FAR  8.60S(b)  language  should  be  changed  to  require 
the  buyers  to  request  a  waiver  vdien  the  ]^I  proposed  price  »gnificantly  exc^s 
the  current  maiket  price. 

Analysis  of  Commercial  contracts.  We  judgemoitally  selected 
seven  commerdal  contracts  with  unit  prices  higher  than  &e  comparable  FPI  unit 
price.  The  value  of  each  contract  was  less  than  $25,000.  We  compared  the  seven 
contracts  with  the  assodated  FPI  contracts  for  identical  supplies.  Figure  3 
presents  the  comparisons  by  national  stodc  number. 


Figures.  Commercial  Vendor  Prices  Compared  to  FPI  Prices 

NSN 

Canunardal 

Unit  Price  Quantity 

FPI 

Unit  Price  Quantity 

Unit  Price 
Difference 

5995-01-380-3901 

IMH 

40 

$4.59 

185 

13167.97% 

5995-01-386-1646 

10 

$219.09 

168.38% 

4 

$356.40 

4 

231.09% 

42 

$127.17 

19 

66.73% 

7 

$138.59 

15 

677.10% 

9 

$138.59 

15 

683.50% 

3 

$138.59 

15 

766.74% 

We  recogmze  that  h  may  not  be  realistic  for  all  commerdal  vendors  to  be  as  price 
competitive  as  FPL  However,  the  large  percentage  of  differences  found  at  the 
Ricmond  Center  clearly  demonstrates  a  need  for  better  price  analytis  and 
n^otiation. 

Buyers  at  the  Richmond  Center  had  not  performed  a  price  analysis  for  the  seven 
commerdal  contracts,  ret^ng  exduavdy  on  solicited  and  unsolidted  price 
quotations  fiom  commer^  vendors.  Further,  the  contract  files  did  not  indude 
any  eiqrlanation  of  iriiy  the  supplies  were  not  purdiased  fiom  FPI  whoi  the 
cmnmerda^rices  for  these  supplies  were  higher.  WMe  FPI  has  provided  the 
Richmond  Omter  a  blanket  waiver  for  supphes  costing  under  $3,500,  the 
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application  of  this  waiver  should  not  be  such  that  buyers  overiook  FPI  as  a  source 
when  FPI  can  provide  the  supplies  at  a  lower  unit  pnce.  To  overlook  FPI  under 
such  drcumstances  is  not  appropriate. 

Defense  Supply  Center,  PhOaddplua.  At  the  Philadelphia  Center  buyo^ 
performed  cost  and  price  analyds  to  establish  that  the  price  was  foir  and 
reasonable.  We  reviewed  12  FPI  clothing  and  textile  contracts  for  \s^ch  the  price 
paid  to  FPI  was  higher  than  the  price  paid  to  a  conunerdal  vendor  for  identicd 
supplies.  Each  contract  file  included  a  Cerrier  cost  and  price  analysis.  We  noted 
oruy  one  instance  where  the  most  recent  conunerdal  price  had  not  b^n  used  in  an 
an^ds. 

The  Philadelphia  Center’s  use  of  cost  and  price  anafysis  clearly  shows  FPI  is 
willing  to  n^tiate  prices.  Such  negotiations  have  permitted  DoD  to  obtain  more 
reasonable  prices  for  supplies.  Negotiations  by  the  Philadelphia  Center  resuhed  in 
8  of  the  12  dothing  and  textile  contracts  awarded  to  FPI  costing  $3.5  million  less 
than  origii^y  proposed,  a  9  percent  decrease  in  FPI’s  prices.  Mgure  4  compares 
the  unit  prices  initially  offered  and  the  negotiated  final  unit  price. 


Figured.  Results  of  Philadelphia  Fkice  N^otiatioiis 

Contract 

Initital 

Prke 

Contract 

Cost 

Final 

Price 

Contract 

Cost 

Fferoent 

Saved 

SF010096DCA03 

SP010096DCBti2 

SP010096FCBQ3 

SP010096FCB20 

SP010097DCB10 

SF010097DCB11 

SP010097FEA01 

SF010098DCA01 

$9.99 

$3.07 

$8.99 

$9.00 

$24.45 

$24.75 

$402.30 

$9.77 

$2,939,697 

$4,353,751 

$601,539 

$272,052 

$2,494,291 

$4,743,833 

$17,733,384 

$402,368 

$9.05 

$3.03 

$8.90 

$8.19 

$23.20 

$21.20 

$349.40 

$9.11 

$2,663,089 

$4,297,025 

$595,517 

$247,567 

$2,366,771 

$4,063,404 

$15,401,552 

$375,186 

9.41% 

1.30% 

1.00% 

9.00% 

5.11% 

14.34% 

13.15% 

6.76% 

TOTALS 

$35,728,659 

8.99% 

The  most  successfiil  negotiations  were  for  contract  SP010097DCB1 1  (desert 
camouflage  coat  [14.34  percent  saved])  and  contract  SP010097FEA01  (body 
armor  fiagmentation  vest  [13.15  percent  saved]). 


Lower  Cost 

DLA  buyers  arul  contracting  officers  at  the  Ddense  Supply  Center,  Richmond 
could  have  purchased  the  supplies  in  our  comparisons  at  a  lower  price  if  its  bi^rers 
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had  purchased  or  been  able  to  purdiase  the  supplies  at  the  lower  of  the  FPI  or 
commerdal  price.  We  recognize  that  not  aU  of  the  supplies  included  in  our 
comparison  could  have  been  purchased  at  the  lower  unit  price  because  of 
consido^ons  rdated  to  FPI  manu&cturing  capadty  and  maintenance  of  the 
industrial  base.  Neverthdess  the  success  of  buyers  vdien  they  negotiated  prices 
persuaded  us  that  there  are  opportunities  to  purchase  supplies  at  less  cost.  For  the 
20  percent  of  the  supplies  that  matdi^  FPI  prices  were  higher  than  commerdal 
sector  prices.  DLA  been  authorize  to  purchase  these  supplies  at  the  lower  of 
commercial  unit  prices  or  negotiated  a  comparable  price  with  FPI,  DLA  could 
have  reduced  hs  costs  by  $2.6  millioa 

We  determined  this  savings  ty  multiplying  the  difference  in  price  between  the 
hitler  FPI  prices  and  the  comparable  commerdal  price  by  the  number  of  hems 
purchased  mm  FPI  and  summed  the  results,  which  totalM  $2.6  millioa  Similarly 
for  78  percent  of  the  comparisons,  the  commerdal  prices  were  higher  than  the  FPI 
prices.  If  DLA  could  have  purdiased  the  supplies  at  the  FPI  price  rather  tlum  the 
actual  commerdal  price  it  could  have  reducM  its  costs  by  as  much  as  $10  million. 
Since  all  the  supplies  in  our  comparisons  were  induded  on  the  FPI  schedule,  DLA 
was  required  to  obtain  wdven  from  FPI  before  purchasing  the  supplies 
commerdaUy.  This  was  done  and  FPI  granted  waivers  for  the  purdiases. 


Recommendations,  Management  Comments,  and  Audit 
Response 


B.l.  We  recommend  that  the  Director,  Defense  Procurement  propose  n 
revision  to  the  FAR  to  eliminate  the  language  in  Subpart  8.605(b),  which 
states  that  price  wfll  not  normally  be  the  basis  for  a  waiver  and  insert: 

a.  A  definition  of  current  maricet  price  and  how  to  determine  current 
market  price  when: 

(1)  The  supplies  being  purchased  are  of  the  kind  generally 
bought  and  sold  on  the  conunercial  market 

(2)  Ihe  supplies  are  manufactured  in  accordance  with 
Government  specifications. 

b.  A  requirement  that  waivers  should  be  requested  when  the 
proposed  Fede^  Prison  Industries,  Inc.  price  signfficantly  exceeds  the 
current  market  price. 

BJ.  We  recommend  that  the  Commander,  Defense  Supply  Center 
Richmond  establish  additional  training  requirements  for  buyers  and 
contracting  officers  purchasing  from  Fede^  Prison  Industries,  Inc.  The 
training  should  include: 
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a.  Cost  and  price  analysis  techniques  and  reemphasize  of  the 
requirements  to  perform  price  analysis  to  complement  cost  or  other  analysis; 

b.  Negotiating  procedures  whtn  analysis  shows  that  either  Federal 
Prison  Industries,  Lie.  or  commercial  suppliers  quote  prices  substantially 
greater  than  the  current  maricet  price;  and 

c.  The  conditions  for  requesting  a  waiver  from  Federal  Prison 
Industries,  Inc.  and  what  action  to  take  if  th^  deny  the  waiver. 

Director,  Defense  Procurement,  Comments.  The  Director  deferred  ddeting 
Federal  Acquidtion  Regulation  8.6  language  whidi  states  that  price  will  not 
normally  be  the  basis  for  a  waiver.  The  FY 1998  National  Defense  Authorization 
mandate  report  that  is  being  prepared  for  Congress  will  address  a  number  of 
issues  concerning  FPL  The  Director  prefers  to  n^otiate  ai^  proposed  FAR 
changes  emanating  from  this  r^rt  and  the  diange  the  Lispector  General 
recommends  unll  be  considered.  Regarding  Recommendations B.l. a.  and  B.l.b., 
the  IMrector  nonconcurred,  stating  tl^  FAR  19.001,*T>efinitions,”  has  a  definition 
of  the  term  "friir  market  price,”  and  FAR  19.807,  "Fair  Market  Price,”  has  an 
explaiuttion  of  how  to  determine  fiir  market  price.  In  addition,  FAR  15.404- 
1,‘Troposal  Anahrris  Techniques,”  contains  infinmation  on  how  to  conduct  a  price 
anahps.  This  inmnnadon  is  taught  to  contracting  pc^rmel  as  part  of  their 
required  training.  It  would  be  redundant  to  rep^  this  information  in  FAR  subpart 
8.6.  In  addition,  FAR  8.604(c)  allows  contracmr^  officers  to  refer  FPI  prices 
exceediiig  the  nuuket  price  to  cogiuzant  FPI  Headquartms  personnel.  This  g^ves 
contracting  officers  enough  flexibility  to  determine  when  to  request  a  waiver  if  FPI 
will  not  reduce  its  proposM  price.  It  is  unnecessary  to  mandate  that  a  waiver  be 
requested  if  the  FPI  prices  significantly  exceed  the  current  market  price  for  the 
same  or  sinular  hem. 

Audit  Response.  We  agree  that  h  would  be  prernature  to  revise  FAR  subpart  8.6 
language  bm  we  do  not  agree  that  a  FAR  change  is  unneeded.  Webelievethe 
Director  misunderstood  the  intent  of  our  recommendation,  which  is  to  druify  the 
term  *‘&ir  market  price”  for  mandatory  supply  hems  in  rel^on  to  the  minimum 
guidance  provided  1^  FAR  8.6  and  the  1993  Department  of  Justice  le^  opinion 
that  conduded  FPI  is  not  covered  by  the  FAR  standard  terms  when  doing  butiness 
whh  Government  customers.  Because  FPI  b  not  required  to  submh  certified  or 
uncertified  cost  or  pricing  data  for  contract  proposals,  the  contracting  offiem*  or 
buyer  is  generally  lunhed  to  comparative  or  ahemative  pricing  method  to 
determme  the  feir  market  value  of  an  FPI  supply  hem.  Comparative  pridng  has 
limhed  application  firr  noncommercial  rxulhary  spedfication  items,  such  as  aircraft 
wiring  harness,  for  FPI  has  been  the  sole  source  producer  in  recent  years. 

We  b^eve  the  recommendation  to  revise  FAR  8.6  lan^ge  would  provide  dear 
parameters  fi>r  contracting  officers,  minimize  disagreements  based  on  price  issues, 
and  support  the  DoD  acqiushion  streamlining  poliiy  to  minimize  procurement 
bureaucrary.  We  disagree  that  FAR  8.604(<^  provides  contracting  officers 
flexfeility  in  addresang  FPI  supply  prices  that  dgnificantfy  exceed  current  market 
price.  Frequentty,  the  FPI  He^quarters  cUvision  or  commodity  manager  that  the 
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pridng  issue  is  referred  to  is  the  same  individual  who  either  ^proves  or 
disapproves  the  waiver  request  based  on  a  pridng  dispute.  8.6  ambiguous 
langiu^e  and  the  procedure  for  settling  price  disputes  is  a  primary  reason  that  the 
FPI  Oiwudsman  was  established  to  ind^oidenuy  assess  the  merits  of  iqrpealed 
waivers.  We  request  that  the  Director  reconsider  the  nonconcurrence  and 
comment  on  the  fiiud  report. 

Defense  Logistics  Agenqr*  Comments.  DLA  concurred  with  Recommendations 
B.2.a.,  B.2.b.,  and  B.2.C.,  stating  that  the  Defense  Supply  Center  Richmond  is  in 
the  proc^  of  establishing  new  long  term  contracts  which  focus  on  improved 
pridng  iMth  FPI.  The  supp^  center  will  also  provide  training  for  buyers  and  • 
contracting  officers  on  purchasing  mandatory  supply  items  from  FPI.  The  training 
will  indude  cost  and  pnce  anafysis  techniques  with  emphads  on  performing  price 
analyas  to  complement  cost  or  an  ahemahve  ana^s.  During  FY 1999,  the 
supply  center  has  sdieduled  training  on  the  waiver  pnocess.  Because  the  waiver 
process  is  cumbersome  and  slow,  the  center  will  review  and  make  changes  to 
streamline  the  process  to  esqiedite  bu^irg  dedsions.  Action  is  to  be  completed  by 
December  1998. 
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Defense  supply  centers  did  not  always  obtain  replacements  for  defective 
supplies  manumcturedt^  FPL  This  occurred  because  Defense  supply 
centers  did  not  notify  FPI  about  the  defective  supplies  in  ordo*  to  exerdse 
the  warranty.  Defoise  Logistics  Agency  guidan^  is  incomplete  pertaining 
to  the  lifetime  warranty  provided  1^  FPL  As  a  result,  the  Defense  supply 
centers  missed  the  opportunity  to  replace  about  $127,000  in  defective 
herns  at  no  cost  to  Ddfense  Logistics  Agency. 


The  FPI  Escape-Proof  Warranty 


The  FPI  warranty  guarantees  the  repair  or  replacement  of  any  hem  at  no  cost  to 
the  buyer.  The  warranty  is  stated  as  follows: 

We  are  ocMniniUed  to  your  complete  and  continual  satis&ction.  at 
any  time,  an  item  we  have  provided  does  not  entirely  meet  your 
expectations,  we  will  dieeifiilly  and  prmiqitly  iq>air  or  rqtlace  it, 
entirely  at  our  m^iense. 

Product  Quality  Deflciency  Report  During  October  1, 1994  through 
September  30,  1997,  DLA  received  337  Product  Quality  Deficiency  Reports 
(PQDR)  for  defidendes  of  supply  hems  purchased  firom  FPI.  The  337  PQDRs 
reported  24,915  defective  supply  hems.  DLA  did  not  always  notify  FPI  about 
PQDRs. 

Defense  Supply  Center  Philaddphia.  DSC  Philadelphia  recdved  296  PQDRs 
for  24, 1 85  daective  items  such  as  T-slurts,  camouflage  trousers,  and  woman’s 
utility  shirts.  The  value  for  the  24,185  defective  items  r^orted  is  $125,390.24. 
The  supply  center  did  not  notify  the  FPI  of  the  defidendes  in  order  to  recdve 
replacments  for  the  defective  hems. 

Defense  Suppfy  Center  Columbus.  DSC  Columbus  recdved  10  PQDRs  for  153 
defective  dectiical  supply  hems.  The  value  fer  the  153  defective  hems  reported  is 
$2,132.07.  Of  the  10  PQD^  onfy  3  were  referred  to  Defense  Contract 
Management  Command  for  investigation  and  one  PQDR  had  two  defective  supply 
hems.  The  center  has  not  recdved  FPI  replacements  for  the  remaining  7  PQDRs 
with  121  defective  items  valued  at  $1,696.30.  DSC  should  request  replacements 
for  the  defective  items. 
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Defense  Supply  Center  Richmond.  The  supply  center  received  3 1  PQDRs  for 
577  defective  electrical  Hems.  The  %^e  for  die  577  defective  dectiicd  hems 
reported  is  $46,222.34.  The  supply  center  contacted  the  FPl  about  the  PQDRs. 
By  FPI  direction,  the  DoD  customers  returned  the  defective  Hems  for  replacement. 
FPI  paid  for  the  shipping  costs  of  the  Hons  returned. 


Item  Replacements 

The  Defense  supply  centers  did  not  always  notify  FPI  about  the  defective  supplies 
to  exerdse  the  warianfy.  The  Inventory  Control  Point  is  reqionsible  for 
detemuning  if  an  it«n  is  under  warrar^  and  contacting  FPI  to  inform  them  of  the 
deficiency,  according  to  Defense  Logistics  Agency  Directive  4155.2,  “Quality 
Assurance  Program  for  DLA  Inventory  Control  Points.”  The  Directive  states: 

The  ICP  Acdoa  Poiiit  shall  determine  the  corrective  action  to  correct 
the  defideney.  The  Action  Point  shall  make  recommendatimis  to 
contracting  officers  on  contractual  warranly  enfbroement;  action  to 
obtain  oontracnv  repair,  rqilacement,  or  reinibuiseinent  of 
nonconforming  materiel  by  the  contractor. . .. 

Knowledge  of  Warranfy.  The  DSC  Philaddphia  ofiScials  said  they  wcxe  not 
aware  of  w  lifetime  warranty  that  FPI  offers  on  its  clothing  and  teitiile  supplies. 
Two  factors  contribute  to  this; 

•  DLA  procedures  that  require  Defense  supply  centers  to  exercise  FPI 
warranty  provisions  are  madequate,  and 

•  DLA  guidance  is  incomplete  pertaining  to  the  lifetime  warranty  provided 
by  the  FPI. 

DLA  Maimal  4155.2, 4-6,  “Customer/Depot  Complaints  (CDCsyProduct  Quality 
Defiden^  Rqiorts  (PQDRs),”  states  that  FPI  has  a  lifetime  warranty  on  Hs 
dectronic  supplies.  However,  the  FPI  warranty  applies  to  all  of  its  products. 


Opportunity  to  Replace  Defective  Items 

Because  the  Defense  supply  ceiHers  did  not  exercise  FPI  warranty  provisions,  they 
missed  the  opportunity  to  rq)lace  about  $127,000  in  defective  supply  Hems  at  no 
cost  to  Defense  Lo^stics  ^en^. 
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Recommendations,  Management  Comments,  and  Audit 
Response 


C.l.  We  recommend  Uiat  tiie  Headquarters,  Defense  Logistics  Agenqr: 

a.  Revise  Defense  Logistics  Agenqr  Manual  4155.2, 4-6, 
**Cnstomer/Depot  Complaints  (CDCs)/  Pradnct  Quality  Deficiency  Reports 
(PQDRs),**  to  state  that  the  Federal  Prison  Industries,  Inc.  lifetime  warranty 
applies  to  all  of  its  supplies. 

b.  Require  Defense  supply  centers  to  exercise  the  Federal  Prison 
Industries  Inc.  warranty  provisions  for  their  products. 

C.2.  We  recommend  that  the  Commander,  Defense  Supply  Center 
Philadelphia  request  Federal  Prison  Industries,  Inc.  to  replace  supply  items 
assodat^  with  the  296  Product  Quality  Deficiency  Reports  that  we 
reviewed. 

C3.  We  recommend  that  the  Commander,  Defense  Supply  Center 
Columbus  request  Federal  Prison  Didustri^  Inc.  to  replace  suppty  items 
associated  wiUi  the  7  Product  Quality  Deficienqr  Reports  that  we  reviewed. 

Defense  Logl^cs  Agency,  Comments.  DLA  concurred  with  all  of  the 
recommendations,  stating  that  the  biventoiy  Control  Points  will  be  required  to 
follow  DLA  Directive  41SS.2,  "Quality  Asmrance  Program  for  DLA  inventory 
control  pointsi,’’  that  requires  FPI  to  be  notified  about  ddective  hems  reported  on 
PQDRs.  Agency  guidr^  in  DLA  Instruction  41S5.2,  "Qu^ty  Assurance 
Program  bistruction  for  DLA  Inventory  Control  Points,”  will  be  amended  to  state 
that  FPFs  lifetime  warrai^  iqrplies  to  w  FPI  products.  DLA  Supply  Centers 
Cohimbus  and  Philaddphia  have  initiated  action  to  have  FPI  rq>lace  defective 
supply  hems  if  they  caused  the  deficiency.  Action  is  to  be  completed  by 
Deoranber  1998. 
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Appendix  A.  Audit  Process 

Scope 


DoD  Components  purchase  supplies  and  services  fiom  FPI;  however,  we  focused 
our  review  to  include  only  DLA  purchases  from  FPI  during  fiscal  years  1996  and 
1997.  We  reviewed  data  related  to  quahty,  price,  and  timeliness  of  supplies 
purchased  by  DLA.  We  also  reviewed  the  DLA  procedures  used  to  request  a 
waiver  of  the  requirements  to  purchase  mandatoiy  supplies  from  FPI  when 
supplies  are  overpriced  or  unsuitable  for  DoD  use. 

For  October  1,  1995  through  September  30, 1997,  we  reviewed  1,786  contracts  in 
the  DLA  procurement  data  base  to  compare  unit  prices  of  FPI  and  commercial 
vendors’  products  of  the  same  supply  national  st(^  number. 

We  reviewed  the  Customer  Depot  Complaints  ^stem  for  PQDRs  for  FPI  supplies 
that  had  a  recorded  deficienr^  during  October  1, 1994  through  September  30, 
1997. 

We  used  the  DLA  Automated  Best  Value  Sy^em,  indiich  rates  contractor  ddivery 
performance,  to  review  FPI  supply  delivery  timeliness  for  a  one  year  period.  We 
also  reviewed  contract  records  mr  purchases  of  clothing  and  terdile  supplies  from 
October  1,  1995  through  September  30, 1997.  We  compared  FPI  and  commercial 
vendor  d^ery  performance  for  like  supplies  to  evaluate  delivery  timeliness.  We 
used  data  from  **DPSC  form  420,  Contract  Status  Record”  to  compute  the 
delinquency  rate  and  the  average  number  of  days  late  for  mandatoiy  clothing  and 
textile  hems. 

We  reviewed  DLA  waiver  requests  subnutted  to  FPI  for  approval  to  purchase 
supplies  from  commercial  vendors.  We  also  reviewed  data  on  reported  DoD 
waiver  reque^  approvals,  and  denials  from  the  FPI  waiver  data  base.  We  did  not 
vmify  FPI  waiver  dka  because  it  was  not  within  the  scope  or  authority  of  our 
audh. 

We  did  not  use  statistical  sampling  procedures  for  this  audh. 

DoD-wide  Corporate  Level  Government  Performance  and  Results  Act 
(GPRA)  Goals.  In  response  to  the  GPRA,  the  DoD  has  established  6  DoD>wide 
corporate  levd  p^ormance  objectives  and  14  goals  for  meeting  these  objectives. 
This  report  pertains  to  achievement  of  the  following  objective  and  goal. 

•  Objective:  Fundamentally  reengineer  the  Department  and  achieve  a  21st 
Centu^  infiastructure.  Goal:  Reduce  cost  while  maintaining  required  military 
capd)mties  across  all  DoD  nusrion  areas.  (DoD-6) 
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BoD  Functional  Area  Reform  Goals.  Most  nugor  DoD  fimctional  areas  have 
also  established  performance  improvement  reform  objectives  and  ^oals.  This 
report  pertains  to  achievement  of  tbe  foDowing  functional  area  objective  and  goal. 

•  Logistics  Fnnctional  Area.  Objective:  Streamline  lo^stics 
infirastructure.  Goal:  Inclement  most  successful  bu^ess  practices  (resulting  in 
reductions  of  minimally  r^uired  inventory  levels).  (LOG^.l). 

General  Accounting  Office  High  Risk  Area.  The  General  Accounting  OflBce 
(GAO)  has  identified  several  hi£^  ritic  areas  in  DoD.  This  report  pro>ddes 
covert^e  of  the  Defense  Inventory  Management  high  risk  area. 


Metiiodology 


Spedfic  methodology  for  each  objective  is  discussed  in  Appendix  C. 


Audit  Period  and  Standards 


We  conducted  this  econony  and  efiSdenry  audit  firom  September  1997  through 
^ril  1998,  in  accordance  irith  auditii^  standards  issued  by  the  Comptroller 
Gmetal  of  the  United  States,  as  implemented  ly  the  Inspector  General,  DoD. 


Use  of  Computer-Processed  Data 


We  relied  on  DLA  conqnrter-processed  data  contained  in  the  Automated  Best 
Vduc  Svstem,  Customer  Depot  Complauits  Systt^  and  the  Standard  Automated 
b^erial  Management  System  We  did  not  establish  the  reliability  of  the  data 
because  it  was  not  within  the  scope  of  the  audit.  However,  we  did  examine  the 
conqruter-processed  data  to  voiy  that  the  information  induded  in  the  data  fidds 
and  recoros  we  re(}uested.  We  also  determined  that  the  records  contained  reliable 
information  on  natronal  stock  number,  control  nuniber,  and  contract  number. 
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GAO  Report  No.  9S-118»  *7ederal  Prison  Indostries,  Delive^  Performance  Is 
Lnproving  But  Problems  Remain,**  June  1998,  stated  FPI  dewery  performance 
is  i^roving  -  upward  trend  in  the  latter  part  of  ^  1997.  However,  Federal 
Prison  Bidustries,  Inc.  fell  short  of  meeting  its  goal  of  90  percent  on  time  delivoy 
in  FY 1997. 

GAO  Report  No.  98-50,  *Tederal  Kison  Industries,  Inc.  limited  Data 
Available  on  Customer  Satisfaction,**  March  1998,  stated  that  Federal  Prison 
fodustries,  Inc.  lacks  sufSdent  data  on  how  Federal  customers  view  their  supplies 
and  services.  Federal  Prison  Industries,  Lie.  concurred  with  the  General 
Accoimting  Office  recommendation  to  develop  a  database  to  measure  customer 
satisfoction. 

IG,  DoD  Report  No.  93-066,  ^^Recoupments  for  Quality  Defects,**  March  10, 
1993  stated  ^  the  DLA  supply  centm  did  not  perform  complete  quality 
assurance  investigations  because  qudhy  assurance  speddists  fr^uen^  curtailed 
Quality  Defidencty  Report  investigations  without  vaudating  qual^  defidendes 
Ihrou^  the  suppher.  As  a  result  of  the  recommendations,  DLA  issued  a  policty 
memorandum  r^uiring  quality  assurance  spedalists  to  meet  certain  objectives  in  a 
quality  defidency  investigation.  Also,  DLA  implemented  procedures  to  perform 
laboratory  tests  as  a  means  to  support  a  quality  defideruty  investigation. 

IG,  DoD  Rraort  No.  92-005,  ^‘DoD  Procurements  from  Federal  Prison 
Industries,  uic.,**  October  11, 1991  found  that  prices  paid  for  electronic  and 
electrical  cd)les  from  UNICOR  often  exceeded  costs  and  negotiated  profits.  As  a 
result  of  the  reconunendations,  the  Department  of  the  Am^  requested  a  voluntary 
refiind  from  X^COR.  The  Defense  Lo^stics  Agen^  Directive  4105. 1,  subpart 
8.6  “Acquisition  from  Fedoal  Prison  Industries,  Lie."  was  devdoped  as 
supplemental  guidance.  The  Director  of  Defense  Procurement  examined  the 
reasorufoleness  of  UNICOR  profits  on  indvidual  contracts. 
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Question  1.  How  do  the  prices  of  FPI  supplies  and  services  compare  to  the 
prices  for  comparable  supplies  and  services  purchased  from  the  commercial 
sector  pursuant  to  competitive  procedures? 

In  a  mqority  of  purchase  the  price  of  FPI  supplies  compares  fovorably  with  the 
price  for  the  same  supplies  purmased  from  the  commercial  sector  pursuant  to 
competitive  procedures.  Based  on  comparisons  of  unit  prices  for  the  same  Hems, 
the  unit  price  paid  to  FPI  was  meater  tl^  tiie  commercial  sector  unit  price 
20  percent  of  the  tim^  lower  then  the  commerdal  sector  prices  78  percent  of  the 
time,  and  the  same  price  2  percent  of  the  time.  Appendix  F  compares  FPI  and 
commercial  vendor  unit  prices. 

Methodologjr  for  Price  Comparisons.  We  asked  the  DLA  supply  centers  to 
provide  us  v^  sdected  contract  information  for  each  contract  awarded  to  FPI. 
We  asked  for  the  same  inTormation  about  contracts  with  commercial  vendors  for 
tile  same  supply  hem.  The  definition  of  tiie  "same  supply  item”  compared  ehho- 
hems  whh  tne  same  Federal  stock  number,  or  clothing  and  textile  hems  from  the 
same  supply  group  code.  FPI  defines  a  supply  item  mudi  more  broa^, 
sometimes  to  mean  a  supply  class  or  Fedeiri  Stock  Class.  Our  definition  was 
limited  to  the  same  hem,  such  as  long  sleeve  shiit,  not  a  class  of  supply  hems. 

We  limited  con^arisons  to  contracts  awarded  after  Sqptember  30,  1995  [FY  96 
forward].  We  lumted  the  contracts  to  tins  period  primly  to  avoid  having  to 
adjust  ^  unit  prices  for  the  effects  of  inflation,  and  to  evaluate  current 
p^ormance  nUher  than  past  performance.  The  ovoall  producer  price  index  (PPI) 
for  calendar  1996  and  19^  was  rriatively  constant.  The  PPI  is  often  used  by 
contracting  officers  for  performing  price  anafyw.  While  the  normal  method  for 
price  aiufyas  is  to  use  an  industry  or  commodity  index  rather  than  the  general 
mdex,  the  use  of  the  general  ind«  is  adequate  for  our  comparisons. 

We  matdied  the  information  by  supply  hem  and  compared  unit  prices  to  determine 
whriher  the  price  paid  to  FPI  was  less  or  greater  than  the  price  paid  to  commercial 
sector  voidors  for  the  same  supply  item.  After  Sqitembo’  1995,  not  all  FPI 
contracts  awarded  had  a  matd^  commercial  contract  and  some  items  had 
multiple  awards  for  either  or  both  FPI  and  commerdal  contracts.  Since  some  FPI 
contracts  did  not  have  a  match,  vriiOe  others  had  more  than  one  match,  the  count 
of  contracts  that  match  is  less  than  the  number  of  supply  hem  matches  because 
some  contracts  match  more  than  one  time.  We  did  not  evaluate  vdiether  the  center 
purdiased  an  item  exdusivdy  fium  FPI  at  a  price  that  exceeded  current  market 
price. 

Question  2.  How  do  the  qaaUty  and  timdiness  of  FPI  supplies  and  services 
compare  to  the  quality  and  timeliness  of  comparable  supplies  and  services 
pur&ased  from  the  commercial  sector  pursuant  to  competitive  procedures? 
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The  quality  of  FPI  supplies  compares  fivorably  to  coinmerdal  supplies  for 
purchases  made  by  DLA  In  comparing  FPI  a^  commercial  supplies  for  like 
hems,  both  had  a  quality  defect  rate  of  less  than  a  tenth  of  one  ^cent  for  the  total 
hems  reported  on  product  quaUty  defidenty  rq>oits. 

All  the  PQDRs  submitted  were  Category  n  quality  defidendes  that  will  not  cause 
death,  injury,  severe  occupatiotud  illness,  loss  or  tmyor  damage  to  a  weiqrons 
tystem,  or  resuH  in  a  pro<mction  line  stoppage.  DLA  supply  centos  quwty 
assurance  and  contract  persoiuiel  stated  t^  ^diile  FPI  supply  quality  was  a 
problem  in  the  past,  in  recent  years  tlM  FPI  supply  cpdhy  has  been  good  and 
compares  fevot^ly  to  like  supply  hems  purchaUd  from  the  commercial  sector. 

proportion  of  defective  supply  hems  to  the  total  hems  purchased  is 
approximatdy  the  same  for  both  ¥PI  and  the  commercial  sector  for  the  same 
supply  hems. 

Methodology  for  Quality  Review.  During  October  1,  1994  through 
Septeihber  30, 1997,  DLA  recdved  337  PQDRs  for  d^dendes  of  suppty  hems 
purchased  from  FPI.  The  337  PQDRs  re^rted  24,915  defective  supply  items 
based  on  a  total  of  6.2  million  hems  purchased.  This  represents  less  than  1  percent 
of  the  hems  purchased  that  were  reported  defective  by  DLA  customers. 
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Figure  C-1.  The  337  PQDRs  were  submitted  for  these  Federal  supply  classes. 
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We  grouped  the  PQDRs  by  Federal  suppfy  dass  and  compared  supplies  with  the 
same  national  stock  number  that  was  purchased  from  FPI  and  conunerdal  vendors. 
Based  on  the  comparison,  there  were  27  PQDRs  issued  against  FPI  supplies  and 
82  PQDRs  against  conunerdal  supplies. 

For  FPI  supplies,  the  27  PQDRs  reported  46  defective  items  based  on  1.3  nullion 
supply  hems  purchased.  For  commerdal  vendor  supplies,  the  82  PQDRs  reported 
420  defective  hems  based  on  12.8  million  supply  hems  purchased.  both 

instances,  less  than  1  perc^  of  the  total  suppfy  hems  purchased  were  reported 
defective  on  PQDRs  submitted  to  DLA  supply  centers.  See  Appendbc  G  for  hem 
descriptions  for  PQDRs  reported. 

Quality  Assurance  Representative.  We  contacted  Defense  Contract 
Management  Command  quality  assuraitce  representatives  \dK>  perform  somce 
insp^ons  at  prisons  that  mami&cture  the  ^plies  rq)orted  on  the  PQDRs.  The 
quality  assurance  r^resentafrves  rq>orted  that  FPI  quality  is  excdlent  compared  to 
conunerdal  vendors  vdio  manu&cture  supplies  for  DoD.  Also,  FPI  is  very 
responsive  when  a  source  inspection  iderUmes  a  material  defidency.  The  quality 
assurance  representatives  stated  that  FPI  currently  has  a  2  percent  defective  rate  in 
source  inspection. 

Timdiness.  For  DSC  Philaddphiadothing  and  textile  ptmhases,  FPI  contract 
deliveries  were  untimety  and  compared  unmvorably  with  like  supply  hems 
purchased  from  the  commercial  sector.  For  the  contracts  redew^  FPI  delivery 
delinquency  rate  was  29  percent  and  the  commerdal  vendors'  ddUiveiy  dehnquency 
rate  was  18  pocent  for  like  supply  hems  sudi  as  extended  cold  weather  trouser, 
battle  dress  uruform,  and  body  armor. 

For  the  DSC  Richmond  and  Columbus  Automated  Best  Value  Sydem,  we 
compared  the  contract  deliveiy  performance  of  FPI  and  commercial  vendors  for 
Federal  supply  classes.  For  DSC  Richmond,  FPI  had  an  average  on  time  delivery 
score  of  51  percent  compared  to  an  average  on  time  delivery  score  of  70  percent 
for  the  centos  vendors  for  aU  the  Federal  supply  dasses.  For  DSC  Columbus  FPI 
had  an  average  on  time  deliveiy  score  of  76  pocent  compared  to  an  average  on 
time  delivery  score  of  69  percott  for  the  center’s  vendors  for  aD  the  Federd  supply 
classes.  A  delivi^  score  of  100  percent  (SO  points)  would  r^resent  a  contractor 
whh  perfect  on  time  d^veiy  performance. 

Methodolojy  for  Oothing  and  Textile  Hmdines.  We  reviewed  17  FPI 
contracts  aiu  17  conunerdal  contracts  awarded  duiiiigFY  1996  throu^FY  1997 
for  fike  supply  hems.  We  used  data  from,  *T>PSC  Form  420,  Contract  Status 
Recorc^”  to  compute  the  ddmquency  rate  and  average  number  of  da^  late.  A 
supply  hem  is  contidered  ddinquent  vdien  the  contractor  did  not  ddiver  all 
q>e^ed  hems  by  the  end  ofthe  scheduled  ddiv^  month.  For  example,  if  the 
schedule  requires  the  contractor  to  deliver  25  shirts  by  the  aid  of  the  month  and 
the  contractor  has  delivered  19  shirts  at  the  end  of  the  month,  th^  are  delinquent. 
The  delinquency  rate  is  determined  by  dividing  the  numbo’  of  delmquent  hems  by 
the  total  immber  of  hems  for  delivery.  A  contract  supply  item  is  not  delinquent  ^ 
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it  is  caused  by  a  Government  delay.  Our  analysis  was  based  on  the  methodology 
used  in  the  May  1996  Defense  Personnd  Support  Center’s,  “Analysis  of  DNICOR 
and  NIB/NISH  Contracting  Practices  on  Clotl^  and  Textiles  R^diness.” 

The  17  PPI  contracts  had  191  scheduled  deliveries.  Of  the  191  ddiveries,  PPI  was 
delinquent  on  1 1  contracts  for  S6  ddiveries.  Each  FPI  delinquency  averaged  17.9 
daj^  late.  The  17  commerdal  contracts  had  184  scheduled  deliveries.  Of  the  184 
dwveries,  commodal  vendors  were  ddinquent  on  7  contracts  for  34  ddiveries. 
Each  commercial  delinquency  averaged  5.3  days  late,  ^poidix  H  compares  the 
delinquent  FPI  and  commerckl  contracts. 

Methodology  of  Using  Automated  Best  Value  Sj^stem  Timdiness.  We 

ve^rs  that  manu&ohu^S  Federal  supply  classM  of  products  for  DSC 
Richmond.  We  also  conmared  the  ddh^  performance  of  4  FPI  &cilities  and 
those  vendors  that  manuracture  7  Federal  simpfy  classes  for  DSC  Columbus.  We 
conducted  this  product  comparison  usmg  inmrmation  from  the  Automated  Best 
Value  System. 

The  Automated  Best  Value  System  is  an  automated  system  that  collects  a  vendor’s 
past  performance  data  and  trances  it  into  a  numeric  score.  The  contracting 
ofScer  then  uses  the  scores  as  an  additional  evduation  foctor  when  making  best 
value  contract  award  deepens. 

The  Automated  Best  Value  System  assigtu  a  score  for  performance  in  each 
Federal  supply  class  and  for  poformance  in  all  Federal  supply  classes  at  DSC 
Richmond  Columbus  (center  score).  A  contractor  has  a  score  for  each  Federal 
supply  class  that  they  manu&cture,  but  will  have  only  one  cento-  score,  vdiich  is  an 
average  oftfae  contractor’s  Federal  suppfy  class  scores.  The  Automat^  Best 
Value  System  scores  range  from  0  to  a  p^ect  score  of  100  points,  SO  points  for 
quality  and  SO  points  for  delivery  timeliMss. 

By  comparing  the  DSC  Richmond  FPI  ddivery  scores  with  the  overall  vendors' 
scores  for  FeideiBl  supply  dasses,  we  condudra  that  FPI  has  a  lowo  delivery  score 
than  foe  collective  score  for  all  vmidors.  For  the  IS  Federal  supply  dasses,  the 
average  delivery  score  for  FPI  is  SI  percent,  ^ifoile  the  average  center’s  overall 
vendors’  score  is  70  percent  for  aU  Federal  suppfy  dasses.  For  DSC  Columbus, 
our  comparison  showed  that  FPI  had  a  higher  on  time  delivery  score  than  the 
collective  score  fin-  aU  vendors.  For  tlw  7  Federal  supply  claues,  the  average 
ddiveiy  score  for  FPI  is  76  percent  compared  to  the  center’s  overall  vendors  score 
of  69  percent  for  all  Federal  supply  dasm.  Contractors  with  high  ratings 
represent  a  lower  performance  nslc 

DSC  Ridunond  and  Columbus  use  the  Automated  Best  Value  System  to  record 
FPI  past  performance  scores  for  the  Federal  soppy  dasses.  However,  contracting 
ofiBoals  do  not  use  the  past  performance  information  to  award  contracts  to 
]^I  because  of  its  manutory  source  status.  FAR  42.1S  “Contractor  Perfoimance” 
exenqits  agendes  on  evaluating  past  performance  for  contracts  awarded  to  FPI. 
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The  Automated  Best  Value  System  scores  are  available  for  FPI  to  review, 
however,  FPI  has  not  used  tte  data  as  a  customer  sads&cdon  in(hcator.  The 
Automated  Best  Value  System  rdies  on  vendors  to  ensure  data  integrity  in  the 
^em  by  reviewing  the  scores  mid  challen^g  the  data  if  they  believe  foe  scores 
are  incorrect. 

Question  3.  Does  the  Department  have  appropriate  procedures  in  place  to 
determine  whether  FPI  supplies  and  services  are  of  appropriate  ^^quality, 
character  and  suitability*’  and  are  purchased  at  **not  to  exceed  current 
maricet  prices,**  as  reqnired  by  law? 

We  found  that  the  DLA  does  have  i^propiiate  procedures  to  determine  if  FPI 
supplies  and  services  are  of  ^propnate  qualiQr,  character,  and  suitability.  The 
DLA  does  not  have  appropriate  procedures  for  ensuring  that  its  purcha^  from 
FPI  are  at  ‘‘not  to  exccM  current  market  prices.” 

The  Defense  Contract  Management  Command  qi^ty  assurance  representatives 
perform  source  i^ections  at  foe  FPI  prison  frcfoties  to  identify  qufoty  problems 
before  FPI  supplies  are  shipped  to  DoD  customers. 

If  foe  customer  recdves  defective  itons,  DLA  has  a  PQDR  program  that  allows 
customers  to  report  deficiencies  and  recdve  consideration  (repair,  replacement  or 
credit)  for  defis^ve  hems,  the  PQDR  program  includes  a  system  for 
accumulating  supply  quality  defidmcy  data.  With  this  system,  the  DLA  can 
provide  for  foe  imtial  reporfing,  cause  correction,  and  status  accounting  of 
mdhddual  supply  quality  deficiencies  and  identify  problems,  trends,  and  recurring 
defidencies. 

Generally,  the  contracts  reviewed  were  for  supplies  manufoctured  to  Government 
^edfications.  We  found  that  FPI  supplies  manu&ctured  for  DLA  are  of 
appropriate  character  and  suitability  because  FPI  follows  the  specifications 
provided  by  foe  DoD. 


The  need  for  additional  procedures  to  oisure  that  foe  Depa^ent’s  purchases 
from  FPI  are  at  not  to  exceed  the  current  market  prices  is  discussed  in  foe  r^rt’s 
Findiiig  B.  Beades  discusang  the  need  for  additional  procedures  in  this  findmg, 
we  also  make  recommendations  concerning  what  foe  Department  shottid  do  to 
ensure  that  its  purchases  are  made  at  not  to  exceed  current  market  prices. 

Question  4.  Does  the  Department  have  appropriate  procedures  in  |dace  to 
eiunre  that  contracting  officials  seek  waiver  of  the  r^uiremoit  to  purchase 
supplies  and  services  from  FPI  in  cases  where  those  supplies  and  services  are 
overpriced  or  otherwise  unsuitable?  As  a  part  of  this  review,  it  would  be 
extreme  hdpful  if  you  woidd  collect  basic  information  on  the  total  number 
and  dollar  value  of  DoD  purchases  from  FP^  the  number  and  dollar  value  of 
purchases  for  which  waivers  should  have  been  sought,  based  on  applicable 
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itandards;  the  number  and  dollar  value  of  purchases  for  which  waivers  were, 
in  fact,  sought;  and  the  number  and  dollar  value  of  purchases  for  which 
waivers  were  granted? 

Waiver  Procedures.  Except  for  DLA,  DoD  does  not  have  Dq)artment  wide 
guidance  that  prowdes  procedures  for  submitting  waivers  to  FPI  and  iq>pealing 
waivo-  denials.  The  Dmense  Logistics  Directive  4105.1,  subpart  8.6, 
"Acquisition  From  Federal  Prison  Industries,  Inc.,”  provides  minimum  guidance  on 
waiver  process  procedures  with  FPL  DLA  suj)ply  centers  have  supplemented 
DLAD  4105.1  guidance  on  wtuver  processes  in  i^ch  each  center’s  Small 
Bu^ess  Office  is  the  focal  point  for  FPI  diq;>ijtes  and  issues.  DLAcenttfs  can 
request  waivers  fiom  FPI  wa  mail,  e>mail,  mcsimile,  telephone,  and  internet. 
Waivers  are  primarily  due  to: 

•  FPI  material  deitvefy  time; 

•  FPI  technical  spedfications  and  requiremoits; 

•  lower  quoted  prices  from  commercial  sector  vendors; 

•  FPI  production  limitations;  and 

•  general  waivers  on  electrical,  metal,  dothing  and  textile  supplies. 

DoD  Waiver  Data.  DoD  does  not  have  a  Dqpartment-wide  waiver  database. 

DLA  centers  do  not  maintain  extensive  data  on  the  mimber  of  waivers  revested, 
approved,  and  denied  and  the  associated  waiver  dollar  value.  DSC  Philadelphia’s 
SinaU  Business  Counseling  Office  maintains  the  most  extensive  waiver  database  for 
a  DLA  center.  The  database  indudes  the  numbor  and  supply  type  (dothing, 
textiles,  fiimhure,  medical  appard)  of  waivers  approved  FPI  for  the  center. 

DSC  Ridimond  and  DSC  Columlnis  do  not  maintain  a  waiver  database  but  they  do 
have  file  copies  of  the  waivo*  requests  but  not  the  disposition  of  the  waiver 
request. 

FPI  Waiver  Data.  Because  DoD  has  no  Department-wide  waiver  data,  we 
requested  that  FPI  Headquarters  inovide  waiver  data  for  DoD  for  FY 1997.  In 
January  1998,  the  FPI  Customer  Serdee  Center  In  Lexington,  Kentuclw,  provided 
sumnuuy  DoD  waiver  data.  The  data  shows  that  FPI  granted  $191  million  waivers 
and  demed  $39  nuDionwaivo’ requests  for  DoD.  The  data  represented  the 
Nfilhary  Departments  (Army,  Navy/Marine  Corps,  and  Air  Force)  and  *T>oD 
Other”  (D(j)  agendas,  induding  DLA). 
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FY1997  FPI  Denied  WSaivera 
($39 J  million) 


FY 1997  FPI  Approved  Waivers 
($191.1  ndinon) 


I  OtherDoD 
Agencies 
I  Air  Force 

m  Navy/Matine 
Coips 

S  Army 


Figure  C-2.  The  DoD  waiver  data  is  shown  these  graphs. 


Purchase  Information.  We  did  not  acquire  total  DoD  purchases  of  FPI  supplies 
because  DoD  does  not  maintain  annual  purchase  data.  There  is  procurement  data 
on  the  DD350,  "Individual  Contracting  Action  Report;”  however,  this  does  not 
include  contracts  valued  at  less  than  $25,000.  In  Editions,  we  do  not  have 
Department  wide  information  for  the  FPI  waiver  data  related  questions. 
Spedfically,  we  cannot  address  the  number  and  dollar  value  of  purchases  in  which 
waivos  should  have  been  submitted  based  on  FAR  8.6  guidance  for  customo' 
disputes  related  to  pric^  quality,  character,  or  suitability  of  FPI  supplies;  and  the 
number  and  doDar  value  of  purchases  in  wMch  waivers  were  submitted 
approved  by  FPI.  For  FY  1996  and  1997,  we  rdied  on  FPI  wiuver  data  for 
q’proved  am  also  detued  Departmmit  waiver  requests. 

Comparison  of  DLA  and  FPI  Waiver  Data.  Based  on  our  review,  we  have 
concluded  that  the  FY  1997  FPI  waiver  data  for  "DoD  Other”  (whiiA  indudes 
DLA)  is  understated.  We  compar»l  data  from  DLA  centers  at  Richmond  and 
Philadelphia  with  FPI  data  from  the  Customer  Service  Center  in  Lexington, 
Kentuefy.  The  DSC  Philadelphia  waiver  data  listed  27  FPI  approved  waivers; 
howevm’,  the  FPI  data  listed  only  10  mproved  waivers  for  Ph^^hia.  The  DSC 
Richmond  had  130  waiver  approvals  for  dectronic  supplies;  however,  the  FPI  data 
had  no  waiven  listed  for  Richmond.  We  discussed  our  waiver  data  base 
comparison  with  FPI  headquarters  ofScials.  Th^  agreed  that  the  FPI  waiver  data 
is  understated  due  to  data  inputting  betweoi  comm^ty  groups  at  FPI 
headquarters  and  Lexington. 

Methodology  on  Reviewing  Waiver  Procedures  and  Data.  We  reviewed  DoD 
Directives  and  Instructions  relating  to  FPI.  We  int^ewed  ofiBdals  from  the 
Office  of  the  Seareti^  of  Defense,  Small  and  Disadvantaged  Buaness  Utilization. 
We  obtained  and  reviewed  DLA  guidance;,  and  we  interviewed  personnd  from  the 
material  management  office  at  DLA.  We  also  interviewed  DLA  center  offidals 
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from  the  Small  Business  and  procurement  offices.  We  reviewed  waiver 
documentation  at  DLA  centers,  to  include  contract  files,  waiver  data,  and  DSC 
Philadelplua  waiver  database. 

We  interviewed  the  FPI  Ombudsman  to  discuss  the  impeal  process  for  denied 
waivers.  We  obtained  FPI  waiver  guidance  waiver  dt^  am  waiver  ^peals 
information.  We  also  interviewed  the  FPI  I^iector  of  Sales,  Marketing  and 
Customer  Sovice  and  officials  from  the  Electronic  Commoffity  Group. 
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U.  8.  PipMiuiiut  ar  JoaOM 


Office  of  Ixgal  Cooaeel 


OMMare*  m» 


Sopcaeibor  13,  1993 


MBHORMOtM  KS.  XKXBUSnr  M.  BMOC 
Olzwecor,  V«d*x»l  Butmu  oC  PrlMoa 
ComiaaloMr,  r«d*zal  9xiao&  XaduacriM 


Eat  Epplleaeloii  ot  thm  Padanl  Aequiattioii  sagulaciena 
ta  Praairmaant’  fren  Peaeml  Prtoan  Tnrt»fgfli.e 

Tbla  — wnndLW  rMponds  to  tho  toquost  of  Clio  Eucoou  of 
Priooao  for  eur  opiaioa  on  oliociior  ooxcais  fadoxal  pcocuxoBone 
•tocucao  and  proviaiona  of  tlio  radazal.  Eequialcloo  RaguXatlan 
(RMl)  ivply  to  rodaral  txiaoa  Zoduatziaa,  Zac.  (rrz) . 
flpacifieaZly,  «a  bavo  laaaa  aakadt  (X)  ataatbar  VEZ  baa  cba 
uXcioato  aatboclty,  autdacc  to  fPZ'a  aacborlxlagt  XogXaXacian,  to 
daeida  tba  priea  at  «ibicb  to  aaXl  lea  gooda  to  fadaxaZ  govazaMot 
cuatnoarai  <31  ohachar  tPZ  Haat  antaade  eaxtiftad  eoat  and  pricing 
data  to  fadaral  agaaeiaa  purauant  to  10  D.S.C.  >  330Ca  and  nn 
IS. a?  and  13}  ofaathar  VPZ  noy  aaciaaiea  Cba  curzanc  aarkac  prica 
of  lea  gooda  by  rafaranea  to  Cba  priea  of  tba  aaaa  or  aiallar 
gooda  aora  than  ooa  year  ia  tba  paat. 

Ma  eoneluda  tbac  tba  provialena  of  cba  FWi  govacnlng  tba 
aubadaaloa  of  cartifiad  coat  or  pricing  infozaacioa,  tba 
calculation  of  a  ■raaaoaabla  priea*  oCbar  than  anzbat  priea,  and 
tba  ganaxal  nR  procaduraa  for  raaolving  pricing  diapucaa  do  not 
iqiply  CO  rPZ.  Wa  alao  coaeluda  tbac  cba  ragniraannca  of  10 
U.S.C.  S  S30Ca  do  not  apply  to  FPZ.  Ha  axpraaa  no  opiaioa  on 
SPZ'a  iadlvidual  ealeulatieoa  of  tba  currant. aazfcac  priea  of  ita 
gooda  by  rafaronoa  to  cba  actual  poriea  of  tba  aaaa  or  nladlar 
gooda  ia  tba  paat.  Ha  coneli^,  boaavar,  that  rPZ  any  uaa  aiy 
■atbod  that  zaliably  aatiaataa  enzranc  aaricac  prieaa,  aubjaet  to 
diapuca  by  potantiai  euatoaara  prior  to  purebaaa  and  azbitzation 
uadar  18  P.S.C.  f  4i34<b). 

z. 

FPZ,  alao  rafazrad  to  oa  mzcOE,  ia  a  aalf-aupportlng, 
wholly  ownad-  govazoaont  eozporatioo.'  FPZ  opacacaa  purauant  to  a 


>  See  31  0.8. C.  8  9101(3). 
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•tacutozy  aandat^c  to  *provid«  oaployatiit  for  tbo  greateoc  nunbor 
of  cbooo  liawtoo  ia  the  Qnlted  Stateo  paaal  and  eorroctloiua 
instittttioaa  tOto  ara  oliglblc  to  work  aa  la  teaaonably 
poBama.  .  .  V*  18  O.8.C.  S  4X22(b}(l}.  Xa  fulfilling  ttec 
nandate.  FPI'a  autborising  statuta  raguiraa  tbat  it  divaraify 
opazatlona  ao  "tbat  no  aingla  prlvata  induatzy  ahall  ba  fozcad  to 
Mar  an  undua  burdan  of  ecnpatitioa  frOn  tba  produeta  of  tba 
priaoa  Mork-abopa.  and  to  zaduca  to  a  ainlaiBi  eoa^tition  witb 
privata  industry  tfr  fzaa  labor.*  Ifl.  Sst  also  C  4122(b)  (3)  (FFX 
■shall  divaraify  ita  products  so  that  ita  salsa  ara  diatributed 
aawng  its  induatriaa  aa  broadly  aa  poasibla*).  Tba  statuta  also 
raguiraa  that  FPX  focus  ita  opazatioda  an  labor*  intansiva 
avnufacturing.  S  4122(b)(2). 

FPX  ankaa  a  variety  of  products  using  paid  prison  labor. 

FPX  goods  that  ara  not  usad  ty  tba  fadaral  prisoM  nay  ba  sold 
only  to  •tba  dapartannta  or  ageneiaa  of  tba  Obitad  Statas.* 

S  4122  (a) .  although  FPX  is  pzotaibitad  frcai  sailing  to  tba  public 
in  conpatitioo  tfitb  pzivmca  antazpriaa,  it  baa  baan  grantad  a 
prafaranea  in  salaa  to  tba  Ohitad  Statas.  Fadaral  dapartsMnts, 
agancias,  and  inacitutions  aust  ■purebaae  tfren  FPX,]  at  not  to 
axcaad  tba  currant  aadcat  prioas,  such  (FPX]  products  ...  mm 
BMat  tbair  raguiraawnta  and  any  ba  availabla.*  I  4124(a) .  All 
diaputaa  about  tba  pries,  guality,  charactar.  or  suitability  of 
FPI*s  produeta  arc  aagiraaaly  eemittad  to  aa  azbitratioo  board. 

S  4124  (b) .  Tba  daeiaion  of  tba  azbltraticn  board  is  "final  and 
binding  tqpon  all  partias.*  Ifl. 

Iba  aumdatozy  prafaranea  gznntad  FPX  is  aa  axeapeion  to  tba 
rulas  that  aosa»lly  govaru  tba  any  goods  ara  procurad  by  tba 
Onitad  Stataa.  typically,  fadaral  proenraawnt  is  govamad  by 
FAR,  48  C.F.K.  SS  1.000*51.205,  a  datailad  sat  of  procaduzas  and 
fozaw  proaulgatad  pursuant  to  tba  Office  of  Fadaral  Proeuraawnt 
Policy  Act  of  1874  (Procuraawnt  Act),  41  U.8.C.  SS  401-424.  the 
Procuraa«nt  Act  aabodias  a  nuaber  of  policy  goala,  including 
•preanting  full  and  open  coapatition; .  .  .  preanting  tba 
davalopawat  of  siaplifiad  unifozn  procuraawnt  procaaaaa;  .  .  . 
(and]  preanting  fair  dealings  and  equitable  relationabipa  with 
tba  pzlvats  sector.*  41  O.8.C.  S  401. 

tba  Office  of  Federal  Procurasant  Policy  (OFPP) ,  created  by 
the  ProcuzaaHnt  Act,  in  charged  with  providi^  overall  direction 
of  procuraaMOt  policy  and  leading  the  developnaat  of  procuraawnt 
syataaw  for  tba  Bineatlve  ageneiaa.  41  O.S.C.  S  405.  Under  the 
guidance  ef  tba  OFFP  Adadnistzator,  two  a^azate  councils, 
raprasentativa  of  defense  and  civilian  agencies,  respectively, 
waiataia  PAR'S  unifotw  ataadazds  and  procaduzas.  48  C.F.R. 

S  1.201.  tba  Adadniatrator  of  OFPP,  however,  retains  authority 
to  praacrlba  govamaant-wida  procuzesent  policies  through  FAR 
•with  due  regard  for  ^plicable  laws  and  the  prograw  activities 
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ot  cue  «xaeatlve  aganeiM.**  41  O.S.C.  S  40S(a),  (b).  rhm  opfp 
Adainiatracor,  with  tha  eoacurtaoea  oC  the  Diractor  ot  tha  Office 
of  NBaagaawat  and  Budgac.  may  xaaelsd  any  govacDoane-wida 
regulation  or  'aaty  rula  or  r^pilation  of  an  amcutiva  aganey 
ralating  to  procurawnt  that  tha  Adainiatrator  dataxadAaa  ia 
ineonaiatant  with  tha  polieiaa  of  tha  Procuraaint  Act  or  tha  KAS. 
41  U.S.C.  S  40S(f). 


IZ. 

OB  Oetabar  ll,  19S1<  tha  Xnapactor  Ganaral  of'tha  Dapartaent 
of  Dafanaa  (Xnapactor  Ganaral)  iaauad  an  audit  xaport  aatltlad 
■DoD  Preeuraaant  froa  fadaral  Priaoa  Xnduatriaa.*  haport  Uo. 
93*005  (Audit  Baport) .  lha  Znapaetor  Ganaral  araalnad  a  nunbar 
of  procuraaant  eoaeraeea  puxauaat  to  idxich  tha  Dapartaent  of 
Dafanaa  (OoD)  purchaaad  eleetxenie  and  alactrieal  cable  froa  VOX 
batwaaa  1904  and  1990.  Zba  Audit  Baport  eoneliidad  that  DoD  did 
not  comply  with  the  BAB  in  aaaTding  tha  audited  eoatracta  to  9PX 
and  that,  aa  a  eonaaquanea,  OoD  ma  ovarcbazgad  on  a  aubataatial 
nunbar  of  tha  aaaplad  contneta. 

Xn  particular,  tha  Audit  Baport  found  that  the  PAB  waa 
violated  whan  OoO  failed  to  obtain,  and  PPX  failed  to  provide, 
cartifiad  coat  and  pricing  data  for  the  cable  produeta  aold. 
Puxauaat  to  PAB  15.003,  10  U.S.C.  S  330€a,  and  41  U.S.C. 

S  354  (d) ,  Bnaeutiva  agaaciaa  generally  nuat  require  a  contractor 
to  aubnit  and  certify  coat  or  pricing  data.'  alao  40  C.P.B. 

SS  15.004*3,  15.004*4.  tba  eontxactor'a  coat  and  pricing  data  is 
uaad  by  the  procuring  agency  to  nagotiata  a  ■raaaooabla  price* 
for  the  gooda  to  be  purchaaad.  40  C.P.B.  IS  15.003(b)  (1); 
is.004*l(a).  Although  tha  concept  of  'raaaonabla  p:^ea*  is 
flexible,  40  C.P.B.  i  15.005,  tha  Xnapactor  Ganaral.  with  support 
in  tha  regulations,  iatarprets  tl>c  tarn  to  naan  a  price 
reflecting  allowabla  coats  of  production  plus  a  reasonable 
profit.  Ass  40  C.P.B.  55  15.005*3,  31.201  (reasonable  coat) , 


*  3ha  ProeuraaMnt  Act  dafinaa  tha  tarn  "axaeutive  agency*  to 

include  'a  wholly  owned  Goveranant  corporation  fully  subject  to 
tha  provisions  of  cluster  91  of  title  31.*  41  U.S.C. 

5  403  (1)  (O)  .  Bacausa  PPX  ia  *a  wholly  owned.  Govarunent 
corporation*  subject  to  tha  provision  of  clq^ar  91  of  title  31. 
SSB  31  U.S.C.  55  9101*9105,  9109,  it  is  an  *axacutive  agency*  for 
purpoaaa  of  tba  Procuranant  Act. 

*  tlisre  are  savaral  excaptions  to  the  requiraaant  to  aubnit 
certified  pricing  data,  one  axeaptlon  is  ahan  the  price  of  tba 
goods  to  be  purchased  is  *sat  by  law  or  regulation.*  40  C.P.B. 

5  lS.S04*3(a)  (3).  Since  wa  conclude  that  PAB  15.S  is  not 
applicable  to  procuranant  contracts  with  PPX,  we  do  not  address 
tba  guastion  of  whether  PPX’a  pricaa  are  eat  by  law  or  regulation 
within  tba  snsning  of  VAB  IS. 9. 
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IS. 9  (pxofic) .  ..Boeli  clM  FAX  end  clie  relevant  acquinltion  related 
statutes  require*  the  Ineluaioa  oC  clauses  in  the  final  negotiated 
proeureaent  ecatraet  that  provide  for  ■reduction  of  the  contract 
price  tqr  a^  aignif  leant  aaounts  that  au^  price  «es  increased 
because  of  aiifasdsslon  of  .  .  .  defective  coat  or  pricing  data.* 

48  C.F.X.  IS  IS. 103 (a),  IS. 804-8.  S2.315-32.  52.215-24. 

The  Audit  Report  also  found  fault  with  FPX's  internal 
accounting  proce&irea  pursuant  to  «diich  certified  cost  and 
pricing  data  were  developed.  In  particular,  the  Audit  Report 
concluded  that  FFX  used  erroneous  eaq>irical  data  id  estii^ting 
its  costs,  and  did  not  ccoply  with  the  raquirassnits  for 
estiseting  systssM  set  out  in  FhR  IS. SIX.  She  Audit  Report  also 
eoneludsd  chat  FPX's  cost  aecusulatioo  procedures  were,  inadequate 
in  that  they  failed  to  segregate  costs  on  each  contract  and 
failed  to  distinguish  direct  and  indirect  coots  properly,  fisc  48 
C.F.R.  S  31.201.  Finally,  Appendix  X  of  the  Report  criticised 
FPX's  nethod  of  estieatlag  the  anxket  price  of  its  goods.  Xt 
attadeed  the  age  of  the  database,  its  validity  even  when  current, 
aitd  FPX's  awrhort  of  adjusting  the  data  by  sis^y  applying  an 
annual  inflation  factor  of  four  percent. 

FPX  answered  generally  h/  stating  that,  as  a  «d»olly-owaed 
govemawnt  corporation  operating  in  a  special  procursesnt  • 
envirennant  created  by  its  autborisiag  legislation,  it  is  not 
subject  to  the  F3R  re^renents  relied  on  in  the  Audit  Report 
when  it  is  dealing  with  OoO.  Xt  is  FPX's  position  that  FAR  8.6 
treats  procureawat  fros  FPX  specially,  and  that  the  noaal 
regulations  ^n>il6abls  to  tbs  procurenent  fron  the  private  sector 
(the  standard  terns)  do  not  apply.* 


Xn  deteminlng  whether  the  standard  provisions  of  the  FAR 
govern  purchases  fxen  FPX,  we  aunt  interpret  the  relevant 
portions  of  the  Frecurenant  Act,  tbs  FAR,  and  FPX's  authorising 
legislation.  For  the  reasons  sec  forth  below,  we  believe  that 

*  The  OFPP  A«hilnistrator,  tdiosa  acquisition  regulations  arc 
the  subject  of  this  opinion,  sent  a  letter  to  this  Office  stating 
that  OFFF  has  not  "talcen  a  position  on  tbs  general  applicability 
of  the  provisions  of  the  Federal  Acquisition  Regulation  (FAR)  to 
the  acquisition  of  goods  and  services  fron  FPX.*  Letter  fron 
Allan  V.  Bumaa,  Adnlnistratcr,  Office  of  Federal  Procurenent 
Policy,  to  John  C.  Baxrison,  Deputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel  (Sqit.  21,  1992).  Nonetheless,  the 
Adninistrator  stated  that  he  did  not  believe  that  the  suhnission 
of  certified  cost  and  pricing  data  by  FPX  'is  advisable  fron  a 
public  policy  stan^nint*  whan  current  aax)cet  pricing  infomation 
is  available  on  analogous  produces  to  those  purchased  fron  FPX. 
Id. 
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tbs  correct  zeadjlag  ot  tbs  relevant  statutee  and  resulationa, 
taken  me  a  idiole,  la  that  m  la  not  covered  by  the  FAR'a 
atandaxd  tecaa,  and  Inataad.  m  eoat  be  treated  apeelally  under 
Ita  authorlalnd  le^iaXatlon  and  nut  aubpart  t.C. 

Initially.  «e  note  that  neither  the  Procuraaent  Act  nor  the 
fAS  atatae  that  the  atandard  provlaiona  ot  the  nut  apply  to 
contracting  with  nz.  Znataad.  both  the  Proeureawnt  Act  and  the 
PMt  contain  atroog  avldanea  to  auggeat  that  the  atandard 
provlaiona  of  the  nut  were  not  Intended  to  apply  to  FPZ.  Section 
405(a)  of  the  Proeureawnt  Act  atatea  that  the  PAR  pbllelea  ahould 
he  preaerlbad  (and.  hy  iaplleatloa.  applied)  *wlth  due  regard  for 
applicable  lawa  and  the  progzan  aetlvltlen  of  tlie  executive 
agenelea.  .  .  .■  41  U.S.C.  S  405(a).  Zn  aliozt.  tlM  Proeureawnt 

Act  Itaalf  ddLreeta  tliat.  where  poaalble.  the  FAR  ahould  not 
ccnfllet  with  spaclallaed  proeunawnt  lawa  appllealale  to  an 
Bxeeutlve  agency  aneh  aa  FPZ.  Thua.  if  tlie  FAR  were  allant 
regarding  Ita  a^leation  to  FPZ.  t)»re  atllX  would  be  zeaaoD  to 
conniuda  tliat  the  atandard  provlaiona  of  the  FAR  do  not  apply  to 
FPZ.  beoauaa  the  aehawa  aet  up  by  FPZ'a  authorlnlng  laglalatlon 
la  alwply  not  eeoalatent  with  tho  application  of  the  PAR 
provlalena  governing  routine  pzoenrenant  frow  the  private  aector. 

The  FAR.  however,  la  not  silent  regarding  Ita  application  to 
FFZ.  Xndaad.  FAR  sufapart  t.fi  rontalne  apeeial  ptovialena 
relating  to  acquisition  frow  FFZ.  including  spacial  proeaduzea  to 
zesolvo  dlaputaa  ragazdlng  the  prlee.  quality,  and  cliaractar  of 
FPZ  producta. 

With  reapact  to  pricing,  we  agree  with  the  inspector  General 
chat  FPZ'a  scetuCoxy  coinnd  not  to  'exceed  currant  awxkec 
prieea*  does  net  in  Itsalf  say  whether  the  FAR  nay  iapoae 
additional  price  Units.  But  oCIier  aspeeca  of  FFZ'a  authorizing 
laglsletlon.  coupled  with  t)ie  special  txeatawnt  of  FFZ  in  Um 
FAR.  indicate  tliat  the  FAR  should  not  l9c  construed  to  interfere 
with  FFI's  operetlons  pursuant  to  ita  aucliorislng  lagislacioo, 
including  ths  aacclng  of  prices  tlwt  do  aet  exceed  aaxket  prieea. 
Subpart  •.<  of  clia  PAR  governs  *Acqaiaitioa  PTcw  federal  Frison 
Zadustriee.  lae.*  45  C.F.R.  S  t.C.  Tiieae  provlsieoa  provide 
inplielt  and  ei^liclC  evidence  that  purdisses  frow  FFZ  ware  net 
intended  to  be  governed  fay  the  standard  FAR  terns.  Most 
directly,  section  1.502  provides  tliaCt  ^ 

Agencies  aliall  purchase  required  evpplies  of  tiis 
classes  listed  in  t)ie  Schedule  of  Products  nadc  in 
Federal  Fanal  and  Oorraceional  Znatltuticns  ...  at 
prices  not  to  exceed  current  narfcet  prices,  ualno  the 
nroendnrew  of  thin  auboart.  (eophaais  added). 

Koreover,  the  ptoeeduzea  preBcrllMd  in  t)ie  subpart  strongly  iaply 
chat  an  FFX  pries  not  exceading  tlia  naefcat  pries  nay  be  accepted 
witliouc  regard  to  tlie  FAR's  standard  tame: 

-  5  - 


39 


Appendix  D,  Depjutmttit  of  Justice  Opinion 


Wum  th*  eoneractiag  eCeiMr  balicvM  Chat  tha  FPX 
prlc*  aategatia  fcha  Mrlegfc  artea.  cbft  MlCtar  My  b* 
rafanrad  to  tba  cooBisaat  product  divlaioaa  idantifiad 
ia  mi'a'Pcoduetl  Scbadula  or  to  tba  FPX  WWibiiigtoii 
offioa  for  caaolutlea. 


4S  C.F.S.  S  S.C04(e)  (aaBtauia  added).*  Tbla  laaguagoj  ahich  doas 
not  coopal  aetloa.  only  laltlatas  further  nagotlatim  with 
xaapact  to  prien  *diaa  the  FPX  pxiea  oxcesdx  the  Mricat  price. 

Iba  thraahold  ianua  ia  abathar  FFX'a  price  ajccaeda  the  aarkac 
price,  not  afaettiar  it  erceede  memm  ladepeadant  Coraiila  of 
alloaijbla  ooata  plua  profit.* 

A  further  ascaapla  of  FFX'a  apadal  atatua  within  the  FAK 
framework  liaa  ia  the  fact  that,  becauaa  OoD  auat  Mat  ita  aeeda 
for  geoda  available  fzoa  FPX  through  FPX  (at  pricea  *aot  to 
exceed  current  aazkat  pricea*),  DoO  lacka  ita  anat  baaie  remedy 
under  the  FAX  «dian  it  deala  with  FPX.  Xf  a  private  aecter  entity 
ehooaea  not  to  eoaply  with  the  FAS,  t]»  fadenl  govemnent 
notMlly  My  not  buy  txam  that  entity.  Xa  contraat,  OoD  lac)ca 
the  naeeaaary  ccotXMtiag  f tendon  to  aaka  FPX  accept  the  FA&'a 
conatrainta.  nothing  ia  IPX'a  Tartar,  nor  ia  the  FAX,  auggeeta 
that  gfiyemMntal  antitlM  aay  ignore  t)te  Mndatory  priority 
aiaply  becauaa  FPX  will  not  accede  to  all  ragueated  cootract 
texM  during  aagotlatioa.  Oenaegueatly,  if  FPX  refuaea  to 
provide  eartifiad  prieiag  data  or  refuaea  to  reduce  ita  price  to 
what  the  DOD  eoaaidara  a  *reaafloeble  price,  *  SoO  atill  auat  abide 
by  the  aaadatory  priority  and  buy  available  gooda  from  FPX. 


which  doea 


by  the  Madatory  priority  and  buy 


Ole  gooda  from  FPX. 


Finally,  the  pertinent  atatutery  and  regulatory  fraMwork 
treata  FPX  tranaaetiona  aeparately  from  thoae  with  private  aector 
entitiea  with  reapeet  to  dilapute  reaolutioa.  SubpaH  33.2  of  the 
FAX  aeta  out  regulatiooa  governing  ■Oiaputea  and  Appeala*  ia 
accoirdanee  with  tba  Contract  Oiaputea  Act  of  1978  (Oiaputea  Act) , 
41  U.S.C.  SI  <01-813.  Both  tlie  Oiaputea  Act  and  the  aaaociated 
FAK  rcgnlatiooa  place  initial  juriatUction  to  ceaolve  diaputea 
relating  to  a  govani—nt  contract  with  tlia  Contracting  Officer, 
with  appeal  to  a  Board  of  Contract  Appeala,  and  eventual  review 
in  the  United  fltntea  Claina  Court.  Sax  41  U.S.C.  Si  <05,  <0S. 
<09;  48  C.F.X.  i  33.210.  Xa  contraat,  FPX'a  authorlaing 
lagialation  avpreaaly  eoaedta  all  dia^tea  aa  to  tlie  ■price, 
quality.  Character  or  auitability*  of  FPX  producta  to  a  apeeial 
arbitration  board,  and  anleea  the  fiadinga  of  that  board  'binding 


*  Horeover,  tba  FAX  w^reealy  atataa  that  claarancea  to  buy 
froei  a  aource  other  than  FPX  noreally  will  net  be  granted  aolely 
becauaa  gooda  are  available  elae%d>ere  at  a  lower  coat.  48  C.F.R. 
S  8.<0S(b). 
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upoo  all  partlM^  ■  IB  V.8.C,  i  4134  (b)  .*  la  ncognician  of  this 
law,  aubpart  S.C’of  tha  tut  contains  provisions  that  sxpxassly 
prasarvs  FtZ's  dispute  csaolutioo  pzoesdura.  48  C.F.B.. 
f  a.COStc)  (■Oisputes  ragaxdlag  pries,  quality,  character,  or 
suitability  oC  products  produced  by  ttX  ars  subject  to 
a^ltratioti  as  specified  in  18  O.8.C.  4134*). 

Overall,  the  statutory  and  regulatory  structure  of  the  tut 
and  tbs  tPZ  establish  separate  procurseent  reginaa  for  two 
deeidadly  different  procurwisnt  prograas.  the  bulk  of  federal 
proeureaant.  actifsylisbed  in  tha  free  aerket  by  contracts  with 
entities  in  the  private  sector,  is  subject  to  the  general  terse 
of  the  tut.  mth  su^  contracts,  the  tut  proeotas  the  nany  goals 
of  the  tcoeurasent  Act  such  as  u^fomity,  fair  price 
easqwtitiaa.  ptoeuraseat  at  the  lowest  rsasooable  cost,  and  the 
ellailnation  of  fraud,  waste,  and  abuse.*  A  aeall  portion  of 
federal  proeuraasnt  is  through  tPZ,  a  govenaMnt  eorporacion, 
with  a  statutory  preference  requiring  federal  entities  to  buy 
products  free  m  to  tbs  extant  that  ttz  has  than  available. 

With  ttX  contracts,  the  tut  defers  to  tbs  public  policy  goals  of 
ttZ- 'providing  wode  and  training  for  innstes  la  our  federal 
prisons.  Accordingly,  given  the  separate,  distinct  nature  of  the 


*  The  dispute  resolution  prooess  lagvieed  by  the  Disputes  Act 
and  tbs  tUl's  standard  terns  is  not  only  incoasistent  with  ttX's 


ana  ens  nut's  stanasra  terns  is  not  only  incoasistent  with  ttX's 
charter,  but  adgbt  not  apply  to  ttZ  on  its  own  tsms.  the 
Disputes  Act  is  written  to  deal  with  clains  between  the 
■govamwnt*  and  a  "eontraccor. *  Ssft  81  O.s.C.  i  C05(a).  The 
Act  defines  "contractor*  as  "a  party  to  a  Govemnent  contract 
other  than  the  Gowenwsnt."  s  C01(4) .  ni  is  wholly  owned  b/ 
.the  gavensBeat,  run  by  govemnent  officials,  and  Congress  has 
characterised  sales  by  m  as  "intergovemnental  transfers." 

S  413C  (d) .  Xt  sesBs  likely,  therefore,  that  FPZ  would  have  to  be 
treated  as  the  "Goversuant*  finr  purposes  of  the  Disputes  Act. 
Thus,  the  Disputes  Act  provisions  designed  to  resolve 
diaageeosMats  between  the  govemswat  and  private  contractors 
would  not  ^pply  to  contracts  between  govemnent  agencies  and  FPZ. 
Siadlarly,  at  Inast  one  court  has  held  that  the  Disputes  Act  docs 
not  apply  to  contracts  where  the  govenawnt  has  contracted  to 
nrovidw  goods  and  services,  ratfaar  than  to  buy  chan.  se»  AidSE 
V.  Pnltati  Stafc— .  7  Cl.  Ct.  770,  aff'd.  790  .,7.38  91  (1905) 
(contract  for  delivery  of  third  class  anil  with  the  Postal 
Service) .  Contracts  mtween  TPZ  and  other  govemannt  entities 
adsd^t  ba  characterlaad  as  eontraets  prlanrily  for  tbs  govemannt 
to  provide  goods  end,  thsrefom,  assapted  front  the  Act. 


*  Many  of  tbs  TUI's  policy  goals  siaply  do  not  apply  to 
purchases  froai  TPZ,  idiieh  is  a  further  indication  that  TUC  does 
not  subject  TPZ  to  its  standard  terau.  Tor  exaaple,  thm  FlUt's 
goal  of  increasing  conpetition  cannot  be  proavted  if  goods  sust 
be  bought  froai  TPZ. 
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FPI  and  tha  nut  progzaaa,  and  tha  laaguaga  a£  tba  partiaant  parta 
of  tha  VrocuraaMBC  Ace,  tha  nut,  aad  tha  FPZ  auchorlxlag 
lapislatioo.  wa  comcluda  that  tha  gaaacal  tana  o£  the  FAR  do  not 
apply  to  FPZ. 


Wth  tha  eaatcal  Isaua  daeidad,  wa  now  addrasa  aavacal 
apacieic  argurnifa  tha  Za^aetec  Oaaaral  haa  xaiaad  againat  FPZ 'a 
poaltloa  ia  thla  dlapata.  Fixae,  tha  Zaapactoa  Gaaexal  arguaa 
Chat  if  Don  paya  a  aarkat  prioa  ahicb  la  higbar  than  a  prica 
baaad  oa  coat  of  production  aad  zoaaoaablc  profit,  Chaa  DoO  would 
ha  aubaidiaiag  fPZ.  In  thia  ragard,  tha  Xaapaeter  Gaaaral 
appaara  to  ha  axguiag  that  FPZ  ahould  ha  liaitad  to  aaking  a 
find  profit  OB  aach  Itaa  it  aalla  baaad  on  tha  coat  of  ita 
pzoduetioB,  aad  that  any  profit  ahova  thia  laval  unraaaonably 
radueaa  tha  budgat  of  tha  OoO. 

Aa  a  factual  aaittar,  fpz  poiata  out  aoaM  of  tha  pxoblaM  in 
«iaiag  tha  FAR  fomilaa  to  aatiiaca  ita  txua  coata  of  produceloa, 
aapaeially  givaa  FPZ'a  uaiqua  atatutoxy  obligatieoa.  Latter  fron 
Miehaai  Qulalaa,  niractor,  luraau  of  Priaoaa,  to  Tianctay  s. 
Flaalgaa,  Acting  Aaalataat  Attorn^  Gaaaral,  Office  of  Legal 
Counaal  (Itov.  S,  1091).  For  axaapla,  tha  laapaetor  Gaaaral 
dafinad  FPZ'a  labor  coat  aa  $.23  to  $1.15  par  hour.  Although  FPZ 
haa  aeoeaa  to  low  coat  labor  baeauaa  it  aa^oya  priaonara,  it 
alao  ace^pta  a  variety  of  apacial  hurdana,  aaeurlty  coata,  and 
raatrietioaB  baeauaa  of  the  nature  of  ita  buainaaa.  By  atatuta, 
FPZ  alao  ia  raatcictad  ia  the  typea  of  pcoducta  it  any  produce 
aad  ovaa  how  nOh  of  a  given  product  it  nay  produce.  IS  n.s.c. 

I  4123(b)  (2) -(4).*  Parhapa  for  thaaa  raaaooa,  both  the  FAR  and 
FPZ'a  charter  link  FPZ  pricea  to  aarkat  prieea,  eatabliahed  by 
coapetitloa,  thereby  ob^aeing  tha  need  for  a  calculaticn  of 
FPZ'a  true  coata  of  production. 

Zn  any  event,  tba  oxiatence  or  aoa*exiateace  of  a  ■aubaii^'' 
ia  a  policy  gyaaeion  that  doaa  not  affect  tha  legal  iaaue  of  idiat 
price  FPZ  la  authoriaad  to  diarge  aad  ^diat  prica  DoD  nuat  pay 
vdMn  it  puretaaaaa  Cron  FPZ.  FPZ'a  atatute  provldea  that  it  nay 
charge  up  to  the  narkat  price  regardlaaa  of  ita  coata  of 
production  or  ita  potential  profit.*  IS  n.8<C.  I  4143(a). 
Horaover,  it  ia  conaiatent  with  coogxeaaiooAl  intent  for  FPZ  to 
run  a  profit,  aad  there  ia  no  linit  on  ita  profit  on  any 


*  Under  its  charter,  FPZ  auat  apacialize  ia  labor  intensive 
industry,  nuat  diversify  "as  broadly  aa  poasible,*  aad  nuat 
■avoid  capturing  aare  than  a  reasonable  share  of  the  narket.* 
Id. 

*  This  is  also  consistent  with  FAR  aubpart  S.fi,  which  does 
not  regulra  coat 'baaed  price  eatitaatioa. 
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Individual  produce  «■  long  an  FPI's  prieea  do  not  cxcaed  Baxlccc 
pricas.  B/  sca£uta,  m  ia  aalf'autpporeing  and  rolias  on  its 
profita  to  aapaad  a^  to  oeharwisa  achiava  lea  acatutory  goal  oC 
providing  aaplbyoMnc  and  training  to  tba  'graataat  nuadbar  of 
ttaoaa  inutan  .  .  .  aa  ia  raaaooably  poaaibla.*  i  4X32  (b)  (X). 
Congrasa  alao  providad  tbat  ai^  anoay  undar  tba  control  o<  m 
tbat  ia  not  as^anded  by  tba  corporation  to  achiava  ita  aaiploynant 
ralatad  acatutory  obligationa  ara  to  ba  depoaicad  and  raaain  in 
tba  TTaaauxy  oi  tba  Oniead  Stataa.  f  4X2C.  In  cbia  nay, 
Congraaa  anaurad  tbat  any  FPI  ■proeit*  would  radoupd  to  tba 
banaeit  of  tba  naitad  Stataa  and  to  tba  priaonara  ratbar  than  to 
privata  aactor  antieiaa. 

Maxt,  tba  Xnapcctor  Oanaral  aotaa  that  FPX  baa  a  long* 
atanding  practiea  oC  aagociaclng  ecotract  piricaa  baaad  on  coat. 
The  Xnapactor  Oanaral  alao  waintadna  tbat  PPX  uaaa  coat  data, 
along  with  naekat  prica  inforaation  Cor  aiallar  produeta,  whan 
ineomatlon  on  currant  naideat  pricaa  o£  a  particular,  good  ia 
unavallabla.  battar  fren  Daxalc  Vandar  sebaaf,  Daputy 
Xnapactor  Oanaral,  DapaxCawnt  a£  Dafanaa.  to  Tlnottay  B.  Flanigan, 
Acting  Asaiatant  Attorney  Oanaral,  OCFlea  of  X«gal  Counnal  (Mov. 
20,  199X) .  Tba  Ooaadaoiooar  of  FFX  agraaa  tbat  FFX  ia  willing  to 
negotiaea  pricaa,  although  ba  doaa  not  any  wbathar  aucb 
nagotineiona  ara  baaad  on  coat.  Laetar  from  J.  Niebaal  Quinlan, 
Olraetor,  Buraau  of  Frinons,  to  Tinotby  S.  Flanigan,  Acting 
Aaaistant  Attocnay  Oanaral,  Offlea  of  Lagal  Oounaal  (Mov.  5, 

X99X) .  Havarthalaaa,  tba  fact  that  FFX  apparancly  baa  and 
continuaa  to  nagotiata  pricaa  and  nay  ecnaidar  tba  coat  of  ita 
produeclon  baa  no  baaring  on  %dMCbar,  as  a  natcar  of  law,  it 
rataina  ultiaata  acatutory  authority  to  sac  its  own  pricas, 
subject  to  arbitration.'* 

Finally,  tba  Xnapactor  Oanaral  nrguaa  tbat.  avan  if  IB 
U.S.C.  S  4134(b)  ia  tba  only  raaiady  for  axeensiva  FFX  pricas. 
cuacoaam  auat  have  eartlfiad  cost  or  pricing  data  under  FAR  IS. 8 
or  ebay  will  ba  unable  to  datact  unfair  pricas.  Ibis  arguaeac 
asBunaa,  bo«i«var,  tbat  FFX's  pricaa  nuaC  ba  baaad  on  cost  and 
tbnt  FAR  15.8  applies  to  FFX.  As  dlacuaaad  above,  xiaitbar 
aasunpCioo  is  correct.  Although  cost  data  nay  ))ava  soaw  role  in 
prica  negotiationa.  ebay  do  not  bind  FFX  to  use  a  coaC'plua* 
profit  syatan  to  set  pricas.  '  Nocaover,  tbera  ia  no  dis^te  tbat 
FFX  continuaa  to  prowida  uneartlf  lad  cost  apd  pricing  data  to 
potantinl  custenara.  FPX  eustoaars  raonin  free  to  challenge  FFX 


**  Although  FFX  anjoya  a  anadacory  priority,  tbat  does  not 
slininata  all  roost  for  nagociation.  FFX  any  wall  wish  to 
acco— todata  its  euatonars  wbara  posalble  to  naintain  good 
liuainaas  ralationa  and  a  eooparntive  spirit- 

-  9  - 
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wltb  their  om  or  VPX'e  Cigores  tdMB  they  hove  xeesoa  to  believe 
PPZ'e  prices  exceed  those  set  by  the  eeriest." 

V. 

Hie  fiael  gueetloo  posed  by  m  le  whether  It  eey  estieete 
the  soucket  pries  of  Its  soode  1^  tekiag  the  price  of  the  sees  or 
elaller  goods  that  prevailed  eore  than  oos  year  in  the  past  and 
adjusting  that  price  for  Inflation.  Given  our  eonelusiooe  above, 
FPX's  question,  la  effect,  requests  our  opinion  on  whether  a 
particular  forsula  calculates  ■current  serfcet  prices*  and  tdtether 
that  forsula  was  eeploysd  oorreetly  la  particular  contracts.  We 
decline  to  render  an  opinion  on  these  questions. 

Vnicher  fpZ's  authorising  legislation,  nor  nui  eufapart  a.d 
gives  any  apeclflc  guidance  on  how  •current  aarket  prices*  sust 
be  detersdnad.  Noraover,  the  only  relevant  arbitration  hoard 
decision  of  idiidi  we  are  aware  gives  no  affimatlve  direction  on 
this  issue.  That  decision  states  that  *eost  of  production  is  not 
current  nerket  price.*  nor  is  aarket  price  necessarily  the  lowest 
of  eoepetitive  bids  received,  since  the  bid  nay  have  resulted 
froei  error,  aisunderetandliig  of  the  specifications,  or  distress. 
Bxeerpe  of  findings  of  Board  of  arbi^ntion* •Prison  Industries, 
Objection  to  War  Dqu^nnent  to  Price  of  Broons,  Peb.  7,  1S31. 

But  the  Board  opinion  gives  no  affiraative  direction.  C£* 

C.F.X.  f  1S.80S*2  (recogniring  a  variety  of  aethods  for 
estiaating  a  ■reasonable  price*) . 

WO  believe  the  tern  ■current  aarket  price*  should  be 
understood  to  emvey  its  eoaaon  econoaie  aeaning,  %diicb  reflects 
the  dynasde  of  supply  and  rteasnd  in  a  coapetitive  aar)cec."  We 


"  In  its  subaisslon  to  this  Office,  FPZ  states  chat; 

FPZ  does  not  dispute  that  the  OoD  has  authority  to 
aiidit  its  cost  estiaation  and  acetapulation  system. 

Bowever.  as  with  pricing  policy.  fPX  does  not  believe 
that  the  BKR  policies  and  procedures  for  sulanissian  of 
cost  data  are  necessarily  controlling  [including  a 
provision  for  interest  sm  penalty  payaents] ;  bowever, 

FPZ  acknowledges  that  the  SoD  KS  has  identified 
problesw  that  are  significant  in  its  cost  accumulation 
system  and  FPZ  is  cemnitted  to  rectifying  these 
pnAilems  .  .  .  with  aseistance  [from  DoO) . 

IG.  at  3*4  (footnote  oaltted) . 

•*  8tg  gBagiallY  Wllton  N.  Shapiro,  Foundations  of  the 
Market-Price  System  179-333  (1985) ;  Sdwin  Mansfield, 

MjeroeeonnM^/**- _ Theory  and  anpHretinme  (3d  ed.  1979);  Wayne  C. 

Curtis,  Mieroeeoncmlc  Concents  tor  Attorneys; _ A  reference  Guide 

-  10  - 
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besitae*.  bowwar.  to  aay  i^t  i—thodoXogl—  nay  or  aiay  aot  bo 
usod  to  datotmi^  tha  aarkot  prleo  of  cortaia  gooda  at  a  eortaln 
tiaM.  Saworal  appxoaehaa  aay  bo  apprpprlato  including,  at  tiawa, 
a  eoat*plua>profit  approath. 


Siadlarly,  wo  doclino  to  roai 
critleiaai  of  tho  accuracy  of  ni'a 
aaxkot  prieo  ia  to  bo  aatiaaitod  by 
cortaialy  that  prior  prieo  auat  be 
adjuatnont  auat  tm  aiithaotically  i 
raiaod  h/  tba  Znapector  Qonexml  to 
FPX'a  data  and  calculationa  appear 
tbaa  logal. 


uit  on  tho  Audit  Report 'a 
underlying  price  data.**  Zf 
adjuating  a  prior  price, 
valid  and  accurate  and  tho 
tound.  But  tboao  cballengoa 
the  validity  and  accuracy  of 
to  be  largoly  oapirical  rathor 


Quoatiooa  about  the  accuracy  and  validity  of  baae  pricea, 
like  tho  iaaue  of  vhat  awthoda  axe  auitablo  for  calculating 
awricot  pricea,  are  probably  beat  reaolved  in  future  contract 
nogotiaticoa  by  diaeuaaiona  between  the  partita  or,  if  necoaaary, 
by  reaort  to  the  Arbitration  Board. 


Zn  auanaxy,  we  dctexBine  that  the  proviaiou  of  the  FAR 
governing  the  autaniaaion  of  certified  coat  or  pricing 
Infomacion,  Che  calculation  of  a  ■reaaooable  price"  ether  than 
anrfcot  price,  and  tho  gonoral  BAR  procedurea  for  zeaolving 
pricing  diaputea  do  aot  apply  to  FRX.  We  alao  ceoelude  that  the 
reqiil raeanta  of  10  O.8.C.  i  230Sa  do  aot  apply  to  FPX.  We 
aaq)xeaa  no  opinion  on  rPZ'a  individual  calcxdaciona  of  the 
current  naxfcat  price  of  ita  gooda  by  reference  to  Che  actual 
price  of  the  aaaw  or  aiailar  gooda  in  the  paat.  He  conclude, 
however,  that  FPZ  any  uae  any  laethod  that  reliably  eatinntea 
current  anrfcet  pricea,  aubjact  to  diapute  by  potential  cuatconrs 
prior  to  purchaae  and  arbitration  under  IB  U.S.C.  S  4124(b) . 


(19B4) . 

**  Appendix  X  at  43-45.  The  body  of  tba  Znapector  General 'a 
Audit  R^ort  doea  not  diacuaa  FPZ'a  nudeat  price  calculationa, 
probably  beeauae  the  report  concluded  that  FPZ'a  pricea  were 
goveznod  by  the  FAR* a  previaiona  for  detexaining  a  "reaaonable 
price."  Ihe  factual  accuracy  of  FPZ'a  recorda  of  prior  non-FPI 
anrkot  pricea,  axid  the  validity  of  ita  adjuatawnt  fonoila  on  the 
audited  contracta,  were  apparently  only  reviewed  in  reaponae  to 
FPZ'a  coeownta  on  a  draft  of  the  Audit  Report. 
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Plau*  lM.ua  know  it  wa  mty  be  of  fuxtbar  uaiacancc. 


acting  Aaaiatanc  Attorney  General 
..  Office  of  Legal  Counael 


ec:  Honorable  Derek  J.  Vender  Scbaaf 
Deputy  Znapcctor  General 
Oeparteent  of  Defense 

Honorable  Allan  V.  Buman 
Adniniatrator 

Office  of  Federal  Froeurenent  Policy 
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Contracts 


While  not  applicable  to  purchases  from  FPI  [see  Finding  A],  FAR  15.402, 

‘Tridpg  poBcy,”  provides  guidance  and  an  order  of  prao^ence  for  contracting 
ofiBcers  in  detomining  the  type  of  information  requi^  whm  negotiating  prices  for 
supplies  and  services. 

Contncting  officers  shaU— 

(a)  Poidiase  supplies  and  services  from  responsible  sources  at  &ir 
and  reasonable  prices.  In  establishing  the  reasonableness  of  the 
offered  prices,  tiie  contracting  officer  shall  not  obtain  more 
information  than  is  necessary.  To  the  extent  that  cost  or  pricing  data 
ate  not  required  by  15.403-4.  the  contracting  officer  shall  generally 
use  the  following  order  of  preforenoe  in  determining  the  type  of 
infimnation  requited: 

(1)  No  additional  infbnnation  from  the  offeror,  if  the 
IHice  is  based  on  adequate  price  conq)elition.  excqit  as  provided  hy 
15.403.3(b). 


(2)  Infirrmation  other  than  cost  or  pricing  data: 

(i)  Information  related  to  prices  (e.g.. 
established  catalog  at  market  prices  or  previous  contract  prices), 
relying  first  on  information  available  within  the  Government;  second, 
on  infmmation  dbtairted  from  sources  other  than  the  offeror;  and,  if 
necessary,  on  infoririation  obtained  from  file  offapor.  When  obtaining 
infijrmation  from  the  offeror  is  necessary,  unless  an  excqition  under 
15.403.1(bXl)  or  (2)  apidies,  such  infinrmatKm  submitted  by  the 
offeror  indnde,  at  a  minimum,  qipropriate  infinmation  on  the 
{Bices  at  wtiidi  the  same  cb  similar  items  have  been  sold  ineviously. 
adequate  for  evaloating  the  reasonableness  of  file  price. 

00  Cost  information,  fiiat  does  not  meet  the 
definition  of  cost  (B  pridiig  data  at  15.401. 

O')  Cost  or  pri^ng  data.  The  contracting  officer  should 
use  every  means  available  to  ascertain  whether  a  foir  and  reasonable 
price  can  be  determined  befiiie  tequestiiig  cost  or  {Bidng  data. 
Contracting  offioera  ahall  not  reqnlTe  unnecessarily  tbe  siibmissum  of 
cost  or  pricing  data,  becanae  it  le^  to  increased  proposal  preparation 
costs,  generally  extends  acquisition  lead  time,  atul  consumes 
additional  contractor  and  Government  resources. 

(b)  Price  each  contract  sqnratdy  and  indqiendenfiy  and  not~ 

(1)  Use  {Boposed  price  reductions  under  other  contracts 
as  an  evaluation  factor,  or 
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(2)  Consider  losses  or  imifits  realized  or  anticipated 
under  odier  ocmtracts. 

(c)  Not  indnde  in  a  contract  price  aoy  amount  for  a  qjedfied 
contingency  to  the  extent  that  the  ccmtiact  provides  fbr  a  price 
adjustment  based  tq)on  the  occurrence  of  that  contingent. 

FAR  15.404-1,  *Troposal  analysis  techniques,”  provides  guidance  for  contracting 
officers  reviev^  contractor  proposals. 

(a)  General.  The  objective  of  proposal  analysis  is  to  ensure  that  the 
fl^  agteed-to  price  is  fiur  and  reasonable. 

(1)  The  contracting  officer  is  reqxmsible  for  evaluating  the 
reasonableness  of  the  affined  prices.  The  analytical  techniques  and 
procedures  described  in  this  subsection  may  be  used,  singiy  or  in 
combination  with  others,  to  ensure  that  the  final  price  is  fiir  and 
reasonable.  The  oonqdexity  and  drcumstances  of  each  acquisition 
should  determine  the  level  rf  detail  oftbe  analysis  required. 

(2)  Price  anafysis  ahaU  be  used  when  cost  or  pricing  data  are  tx>t 
required  (see  pata^rqdi  (b)  of  this  subsection  and  15.404-3). 

(3)  Cost  analysis  shall  be  used  to  evaluate  the  reasonrirleness  of 
individual  cost  dements  vhen  cost  or  pricing  data  are  required.  Price 
analysis  should  be  used  to  verify  that  the  overall  price  offered  is  foir 
and  reasonable. 

(4)  Cost  analysis  mity  be  used  to  evaluate  infonnation  other  than 
cost  Of  pricing  data  to  determine  cost  reasondrleness  or  cost  realisna. 

(5)  The  contracting  officer  may  request  the  advice  and  assistance 
of  other  oqwits  to  ensure  that  an  q)proprialB  analysis  is  performed. 

FAR  lS.404-l(b),  "Price  analysis,”  defines  price  analysis  as  the  process  of 
examiiung  and  evaluating  a  iMX)p(»ed  price  vrithout  evaluating  its  separate  cost 
demdits  and  proposed  profit  The  Government  may  use  various  price  anafyris 
tedmiques  and  procedures  to  ensure  a  &ir  and  reasonable  price,  given  the 
drcumstances  surrounding  the  acquisition.  Examples  of  such  tet^ques  include, 
but  are  not  limited  to  the  following; 

(i)  Conqnrison  of  proposed  prices  received  in  itspoasc  to  the 

(ii)  Comparison  ofpteviously  proposed  prices  and  oontrart  prices  with 
current  proposed  prices  for  the  same  or  similar  end  items,  if  both  the 
validity  of  the  comparison  and  the  reasonableness  of  foe  previous 
price(s)  can  be  established. 
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(iii)  Use  of  panunetric  Mrimatiiig  me>hods/application  of  migh 
yanlsddcs  (such  as  dollais  per  pound  a  per  hoisepower,  or  other 
units)  to  highlit  significant  inconsistencies  diat  warrant  additional 
inicing  inquiry. 

(iv)  Comparison  with  coaq)etitive  published  price  lists,  published 
nuuicet  prices  of  commodities,  similar  indexes,  and  discount  or  r^Mite 
anangeinents. 

(v)  Congarison  of  proposed  prices  with  tndq)endent  Government  cost 
estimates 

(vO  Congwrison  of  pngased  prices  with  prices  cMained  duough 
madcet  research  fi>r  the  same  or  similar  items. 
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Commercial  Vendor  Unit  Prices 


Appendix  G.  Item  Description  of  Product  Quality 
Deficiency  Reports 


Number 

ofPODRs 

Number 

ofitems 

Item 

Descriotion 

Total 

Replacement 

Cost 

2 

2 

Bath  Towd 

$5.34 

3 

4 

Man’s  Utility  Shirt 

42.32 

14 

17 

Man’s  Utility  Trousoa 

127.16 

105 

105 

Man’s  Utility  Shirt;  Flame  Retardant 

1,136.98 

36 

48 

Man’s  Shirt 

428.12 

3 

4 

Wonum’s  Shirt 

45.64 

2 

2 

Woman’s  Utility  Shirt 

11.93 

4 

7 

Swimmers’  Trunks 

33.24 

3 

4 

Camouflage  Pattern  Coat 

55.77 

66 

17,220 

General  Pmpose  Trunks 

94,292.66^ 

38 

6,735 

Athlete’s  T-shirt 

28,536.73 

2 

2 

Water  Canteen  Cover 

13.69 

18 

35 

Camouflage  Trousers 

660.66 

7 

m 

Electrical  Items 

1.696.30 

303 

24,306 

$127,086.54^ 

*DLAren 
tninks,  pii 
error. 


inded  to  a  worldng  draft  by  st^g  that  the  problem  vnth  the  general  purpose 
sical  fitness  unifi>rms  was  caused  by  dq>ot  storage  not  aFPI  manu&cturmg 


^  We  calculated  the  dollar  value  of  the  potential  replacements  by  multiplying  the  estimated 
contract  unit  price  times  the  number  of  defective  items.  This  (^culabon  does  not  include 
the  total  rephuxments  recdved  by  Defense  Supply  Center  Richmond. 
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Analysis  of  Federal  Prison  Indostries,  Inc.  Contracts* 


Contract  Ddiverles 

Item 

Contract 

IPP* 

Item 

Number 

of 

Ddiveries 

Number 

Delinquent 

Days  Late’ 

Shirt 

No 

12 

2 

34 

Trunks 

96DCA25 

No 

31 

3 

27 

Undershirt 

96DCB62 

Yes 

11 

6 

266 

Jacket 

No 

13 

2 

2 

Trunks 

96DCB8S 

No 

18 

8 

145 

96DEG07 

Yes 

15 

9 

305 

1  Shirt 

96FCB20 

No 

10 

10 

1.977 

IPPH 

Yes 

17 

2 

50 

BDXP 

Coat 

97DCB11 

Yes 

6 

4 

135 

Body 

Armor 

97FEA01 

Yes 

12 

9 

338 

Jacket 

98DCA04 

No 

3 

1 

31 

Total 

148 

56 

3310 

*  The  methodology  used  to  determine  a  delinquency  is  discussed  in  Appendix  C,  Question 

2. 

^  Industrial  Preparedness  Planning  hem  that  are  required  for  mobilization. 

^  Days  late  represent  the  total  number  of  days  late  for  aU  delivery  delinquendes. 

*  Extended  cold  weather  clothing  system. 

’  Battle  dress  uniform 
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Analysis  of  Commercial  Contracts* 


1  Contract  Deliveries 

Item 

Contract 

IPPItem^ 

Number 

of 

Deliveries 

Number 

Ddinquent 

Days 

Liate’ 

Undershirt 

96D1025 

Yes 

12 

8 

199 

Jacket 

97C1018 

No 

6 

6 

110 

Jacket 

97C1004 

No 

9 

9 

270 

97C5104 

Yes 

3 

1 

5 

liTsQmi 

96D0332 

Yes 

35 

1 

2 

Gloves 

96D4012 

No 

22 

7 

343 

Body 

Armor 

97C5046 

Yes 

7 

2 

21 

1  Total  1  1  1  94 1 

34 

950 

*  The  methodology  used  to  determine  a  driinquen^  is  discussed  in  Appendix  C,  Question 

2. 

^  Industrial  Preparedness  Planning  item  that  are  required  for  mobilization. 

^  D{^s  late  represent  the  total  number  of  days  late  for  all  ddiveiy  delinquendes. 

*  Extended  cold  weather  dothing  system. 

*  Battle  dress  uniform. 
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Office  of  the  Secretary  of  Defense 

Under  Secretary  of  Defense  for  Acquiation  and  Technology 
Deputy  Under  Secretary  of  Defense  (Acquisition  Reform) 
Deputy  Under  Secreta^  of  Defense  (Lo^stics) 

Director,  Defense  Logistics  Studies  formation  Exchange 

Director,  Defense  Procurement 

Director,  Small  and  Disadvantaged  Business  Utilization 

Under  Secretary  of  Defense  (Comptroller^ 

Deputy  Comptrolla-  (Program/Budget) 

Deputy  Chief  Financial  Officer 

Assistant  Secretary  of  Defense  (Public  Affiiirs) 

Department  of  the  Army 

Auditor  General,  Department  of  the  Army 


Department  of  the  Navy 

Assistant  Secretary  of  the  Navy  (Financial  Managonent) 
Au(titor  General,  Dqrartment  of  the  Navy 


Department  of  the  Air  Force 

Asastant  Secretary  of  the  Air  Force  (Finandal  Management  and  Comptroller) 
Auditor  General,  Department  of  the  Air  Force 


Other  Defense  Organizations 

Director,  Defense  Contract  Audit  Agency 
Director,  Defense  Logistics  Agency 

Comnumder,  Defense  Supply  Center  -  Columbus 
Commander,  Defense  Suppty  Center  -  Philadelphia 
Commander,  Defmise  Suppfy  Center  -  Richmond 
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Non-Defense  Federal  Organizations 

Office  of  Management  and  Budget 
Office  of  Fedoal  Procurement  Pofiqr 

Teduiical  Information  Center,  National  Security  and  International  Affiiirs  Division, 
Goieral  Accounting  Office 
Small  Buaness  Administration 

Chairman  and  Ranking  Minority  Member  of  each  of  the 
Following  Congressional  Committees  and  Subcommittees 


Senate  Conunittee  on  Appromiations 

Senate  Subcommittee  on  Densnse,  Conunittee  on  Appropriations 

Senate  Committee  on  Armed  Services 

Senate  Committee  on  Government  Affiurs 

House  Conunittee  on  Appropriations 

House  Subcommittee  on  National  Security,  Committee  on  Appropriations 
House  Committee  on  Govonment  Reform  and  Overright 
House  Subcommittee  on  Government  Management,  formation  and  Technology, 
Committee  on  Government  Reform  and  Oversight 
House  Committee  onNatioiud  Security 


Part  m  -  Management  Comments 


SI 


Office  of  the  Under  Secretary  of  Defense 
Comments 
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MEHORAMDUM  FOR  DIRECTOR,  CONTRACT  MANAGEMENT  DIRECTORATE,  DOD 
INSPECTOR  GENERAL 

SUBJECT:  Draft  Audit  Report  of  Dafanse  Logistics  Agency 

Procurenants  from  Federal  Prison  Industries,  Inc. 
(Project  No.  7CF>50S4) 

This  is  in  response  to  your  nsMrandun  of  June  17  requesting 
cooments  on  the  findings  and  reeomnendatlons  in  the  subject  draft 
report . 

Please  find  attached  out  comments  on  those  recoimnendatlons 
that  apply  to  Defense  Procurement. 


Eleanor  R.  Specter 
Director,  Defense  Procurement 
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PROJECT  MONBER  7CF>50S4 

"Audit  Report  o£  Defense  lieglsties  Agency  Procurements 
from  Federal  Prison  Industries,  Inc." 

DEFENSE  PROCUREMENT  COMMENTS 

*  «  «  *  *  * 

RECOMMENDATIONS 


RECOMMENDATION  At  DISPUTE  RESOLUTION. 

A.l.  Ne  recosnend  that  the  Director,  Defense  Procureawnt  initiate 
revisions  to  the  Federal  Acquisition  Regulation  subpart  8.6 
"Acquisition  from  Federal  Prison  Industries,  Inc."  that: 

a.  Refers  buyers  to  the  OBd>udsisan  as  the  approved  method  of 

resolving  disputes  pertaining  to  price,  quality, 
suitability,  and  character  of  FPI  products,  and 

b.  Uses  the  word  "clearance"  instead  of  "waivers"  to 

relate  the  terminology  used  with  customer  disputes. 

DP  RESPONSE:  Partially  Concur.  Nhile  we  agree  that  the  FPI 
OebudsMn  is  currently  the  primary  adjudicator  of  disputes  with 
FPI,  the  arbitration  board  referred  to  in  FAR  8.605(c)  is  being 
established.  Until  the  new  board  has  developed  procedures,  to 
Include  its  relationship  with  the  FPI  ombudsman,  it  is  premature 
to  make  any  changes  to  FAR  8.6  in  this  regard. 

Recommendation  A.l.b  is  worded  incorrectly.  The  FAR  currently 
uses  the  term  "clearances"  instead  of  "waivers."  FPI  grants 
waivers,  not  clearances,  to  customers.  Ne  agree  that  the  term 
"waiver"  should  be  substituted  in  FAR  8.6  for  the  term 
"clearance"  wherever  it  appears. 


RECOMMENDATION  B:  NESOTIATED  PRICES  FOR  MANDATORY  SUPPLIES. 

B.l.  Ne  recommend  that  the  Director,  Defense  Procureswnt  propose 
a  revision  to  the  FAR  to  eliminate  language  in  subpart  8 . 60S (b) , 
which  states  that  price  will  not  normally  be  the  basis  for  a 
waiver  and  Insert: 

a.  A  definition  of  current  amrket  price  and  how  to  determine 
current  market  price  when: 

(1)  The  supplies  being  purchased  are  of  the  kind 

generally  bought  and  sold  on  the  comsMrcial  market. 
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(2)  The  supplies  ere  manufsctuxed  in  accordance  with 
Govemaent  specifications. 

b.  A  raGuiraasnt  that  waivers  should  be  requested  when  the 
proposed  price  significantly  exceeds  the  current  market  price. 

DP  RESPOWSE;  Mon-coneur.  The  FAR  contains  a  definition  of  the 
tem  ''fair  suirket  pries'*  (Part  19.001,  Definitions)  and  an 
explanation  of  how  to  detemine  fair  amrket  price  at  FAR  19.202-6 
and  19.807.  FAR  15.404-1  (b)  contains  infomation  on  how  to 
conduct  a  price  analysis  of  the  kind  called  for  in  recoagaendation 
B.l.a.  The  term  ''current",  when  attached  to  fair  market  price, 
is  self-explanatory  and  needs  no  further  definition.  This 
information  is  taught  to  contracting  personnel  as  part  of  their 
required  training.  It  would  be  redundant  to  repeat  this 
information  elsewhere  in  the  FAR. 

FAR  8.604(c)  states  ''Hhen  the  contracting  officer  believes  that 
the  FPI  price  exceeds  the  market  price,  the  matter  may  be 
referred  to  the  cognizant  product  division  identified  in  the 
Schedule  or  to  the  FPI  Nashington  office  for  resolution."  This 
is  also  self-explanatory.  Ne  believe  contracting  officers  have 
flexibility  to  determine  whether  a  waiver  should  be  requested  and 
that  mandating  a  waiver  as  proposed  in  B.l.b  when  the  price 
significantly  exceeds  the  current  market  price  is  unnecessary. 

The  recnwmsndation  also  asks  that  ODP  propose  a  revision  to  the 
FAR  to  eliminate  language  which  states  that  price  will  not 
normally  be  the  basis  for  a  tiaiver.  DoO  is  preparing  a  report  to 
Congress  that  will  address  a  number  of  issues  concerning  the  way 
we  do  business  with  FPI.  Ne  prefer  to  negotiate  with  FPI  any 
proposed  FAR  changes  emanating  from  that  report  at  the  conclusion 
of  the  report.  The  change  the  16  recoamends  will  be  considered. 
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Defense  Logistics  Agency  Comments 


SUBJECT:  D«ftD»eLoeiitoAe«acyPlMeamnHili6eaF«tolPriioiifadai»tiM> 
loc.(Ph4caNo.7CF-S054) 

FINOINC  A:  DiarteltoohAa.  ThtiMiMiyfMocniddi«alMiqrp^^ 

icwlviag  dUpulM  ad  ippcdi^  wahMT  dcaUf  b  wmednUe  lod  if  not  bdlng  uMd  by 
FcdaalFfiaMliidDb(bf,lM,arao«watatcfiManM  Ttb coodiibaexbtftectufe 
FAR  aidevt  SA,  "AeqoUliM  ftom  Ffdeni  MiaaUafttbt,  be.”  viaibDoe  hat  oat 
faMa  labed  to  ebiriy  fitfbli*  jmeedim  fopmecffbg  waivm  and  icMtvbg  dbpatcf 
beftwcB  FPl  and  fti  eutomai.  Af  •nwk.DoDbctoffibcevcnetoffariiiilbiiasar 
anhw  nquMH  tod  ftr  itoolvbg  dbputof  topribg  Ibe  pricey  qofliQr, 
cbneltr,  or  aufbfailiQr  of  Fn  auppCM. 


INLAOOMMENTS:  Nooeeacto.  VhOmcrlhetoOeorTneedunf&riMolving 
dbpottoadinMUiVfnivcrdBblfidwaoiudoabMttonvifeFARguidMee.  Ai 

iMed  if  Iho  JoMiof  De|Mrta*int  deebiM  nd  aekBowbdted  b  die  Dnft  Audit  R^wt. 
llieFAR,«wqdftrSidvecttAibftoanUyiiHppUedbbtoFPL  The  FAR  goveme 

hrmilfll  lilf  lurlnr  rriOfrtnw.  FPIbe 

Govcmeteai  eeqnefliaa  Hodfr  the  Bomm  of  Fiboae  B  the  Jhfdce  Depeitnmit 
Cofvw^  on  Fn  appcan  itt  FAR  SiAiMrt  SA  b  Older  to  put  oaoliactbg  olfiocn  nd 
oebncton  oa  Mbee  dtoU  ^  aiMvMy  OModate.  die  Ooventoent  b  ohligfted  to  ooolnct 
withthbMoreo.  All  da  oovei^eeitoiiBd  therein  hM  to  dewilhMIinniad  of  the 
BMrfetoiftadMipaioeduwldctoadowaetbeleasdiiw.  Fmoedenl  gbdnoe  leginiiag 
dBFHfHiedieoctoihfloBeicfaeediewbthfCodeofFedcrelRegubtboeeBd/orb 
»T—tnirntnl  bittnrinia  TbebHerbaMBoedftoheiddNfiedatdieOSDbvoL 


ACTUM  omCRR:  MiiyMi«fio.IXAC-Pn 

RKVBW/AmOVAL:  OwilyB  H.  Jcakbi,  Jr..  CAFT,  SC,  USN.  Actbg  Executiw 
INeeetor,  (tocmaieat  Mmceaieat  IKiectoRie,  NAOP 
COORDlNATIONi  hCaiSdiiaiieAer.DDAl 


Rear  AdBiral.  SC.  USH 
Deputy  Obeter 
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StIBJICT:  DdeMUfjfiieiAtncTPneataBeMflaBFalanlPrimladuttk^ 

Iae.(l>»qieetNo.7CF-SOS^ 

BtQfiMMewnATiftN  AAai  tecMiiBend  Ae  IKnctor,  DeCeiiw  Ugi*^ 
nwlM  DdMMe  Lociftiet  Acney  Dinetive  4I0S4  *1}ifine  Logitfiet  AcquiittioA 
DifMiiM,”  aufapM  Sj6  "AcqiSiiliaa  fi«in  Padcnl  PriffiB  Indailiiei,  liK.”  Ift  CMii|iljr  widi 
Padend  Aeqdiidaa  Rcgolifto  ind  Ae  1993  Dqartiiicat  of  AiriiM 

Opiidn  pMidataK  H  FMM  Maon  IndniikA  lac. 

DLAOOMHKNrS:  Coaear.  WcafraeiHtSlADdlOSJ.SdiiiMt^nqiiim 
icvWoa  iUapaiBtofintaMdfla,1haMcltaBi«itUBiDb|«tl.7(l.70fiwt.7^aBd 
S.791)  to  «lddi  h  eancflUy  Kte  MR  iMMHcd  fion  Ac  DLAD  via  PROCLTR  97-34, 
Ebntiin  Adcfnto  JW(X)  Midpnaoa  k  IXA*t  New  Burinat  Inilialives  (Decenbcr 
10. 1997). 


Nsposnvmt 

(X)  AetMobMitafais- ECD:  Deo(iBl)crl99t. 
(  )  AetiMiia»]ileto 


ACmmOPflCEB:  MiBrMnMra.DLSCPPP 

SEVBW/AHWVAIa  Qiriiym  a  Mctoi.  A..  CAPT,  sc.  U5N,  Acting  EMoahw 
OiRCtoi;  PReMRMMHagcnett  Dimtoanie.  DLSCP 
OOOROlNATIOHi  MUScUmwdMr.DDAI 


E.  R.  OUMBEM.IN 
Rwr  AMnl.  SC,  USM 
OepHtar  Olrtctor 
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SOUECT:  DcfiDDieLosMtiaAacaeyhoaMmcmfitnFMienlPriMalDchMriet. 
Ine.(pR!iMtN(».7CF-S0S4) 

nECtMtlMENDAnaNAAki  FjopwimiI  iwKwcloc.  Ptftnw  I  lyrtif i  As«y 
RVHe  Defoie  Losiitiei  Aceocy  Dimliv*4tOS.I  "DctaM  LogiMia  AeqiSiiliaa 
OifMiv^”  aiApirt  SA ‘‘AeqiSiite  Sm  Feted  Mmb  bduMrio^  lac.”  to  leSer  bajfcn 

to  price. 

qiie%.  witifaUity,  and  dntaoter  dTFFI  jndueti. 

COMMENTS:  Coacuc.  MaB»WiitMifage»||iimil  iHtimiwl(et  AAc.bclew) 
tbit  detiilad  DLAD  coMnte  (■  Sat  CMCb  iir  eiiner  asceeU)  dMuld  not  be  daftedneia 
after  icfulb  of  ■  iiitiearily-bHed  OolVFFI  itady  11019  bm  ban  pidsliihed.  Ae 
Omhahmanpeecetoaeeaiilikeaichaiiaipli^UBivewallyeeeogniwiHaehiSoaiiMtiii 
lieaUumtiaSAalieadyieeiniapiwopriaiBaBdaalikelytecfiMge.  WiO  aeoooepliih  dui 
as  fiaet  of  (he  oonpleie  revUoB  of  mAO  4I0S.1,  SidgMrt  S.S,  meuianed  ia  our  leapoote 
(o  RecoaBiieDdatian  AJZjl 

DISPOSITION: 

(X)  Aeiiooisoiitoiiig.  ECD:  OecHnherlWt. 

(  )  Actiaoucanyiele. 


ACnONCWnCER:  Ma7MMam.DStC-IW 

EEVIEW/APPROVAL:  Owilyia  H.  Jealdai,  Av,  CAFT,  SC.  USN.  Acting  Exeoaive 
Direciar,  IhocupeaMnt  MaMgeoMat  Oiieetocatt,  DLSC-P 
COORDINATION:  hffimiSdaaaadier.DDAI 


E.  R.  OMWEILIN 
Rmf  Adilral,  SC.  USN 
Oefwty  Olractor 
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SranCT:  DcftoHLa^Hiet  Agency  PncuNmanflemFedenlPriMliMlMiiiet, 
ine.  OV^eet  No.  7CF<S0S4) 

KBCmiMENnATlONAJ^  ltoeMMMBdSwl>MMlor.DeftBfel«giifo 
KviM  DeftMO  Lo^Miee  Ageagr  Obecthw  410S.1  "DcAne  Lofiiiice  A«q|iiidiika 

MraniWig  8BDpKl«e9  POmOM f W CTMOB  IIH WIIW»  IDC>  ID  BCnMW 

erficrio  Sdcnniiiiig  nhen  to  fiquert  •  eniw  10  pa4eee  Fedeal  Fimod  Indoelriei^  be. 
maodoloqr  peododi  Sna  eomniRial  vcndon  Md  obo  dio  oHaio  fcr  ^ipeofiag  o  fwhwr 
dtoU. 

DLAOOMMRNTSi  NonoaoNr.  lliemiocancadtytotdcnHynfaiiiulivewUdioaiild 
^aia!ipMoaDLA’<,andonorOoD’^idetio^«ibFPl:  iheFYMNalkiiitl 

ddntoty.icgnltlocy.didpneodunlftoinewDikgovmingdMtnioliaorfiip.  Piiorto 
cnwfftoionaidwIeiiMofilutodyoBtpiititowuldbopwBOlaofcrMtotddblMi 
hmfcpalofi  bill  riilnii  iif  ikowiiitiiiiiii  nVin  e  Tfolm  nmiif it  ifimnlil tir  menrriar 
orfafoppoolofweiiirt  dwiiilt  (Feno— elfiamPLS&f  endDDASiq—eeatMAon 
tfaciliidirgnMp.) 


DISKMITION: 

(  )  Adbaboogobi.  BCD: 

(X)  Aoliott it conpMt.* pndSafi nibaiHtop nd idMit of gvonp^i 

RJIOfto 


ACTION  OmcXiU  MKyMMMn^I».5C4>PP 

SKVBW/AmiOVAl^  Owilya  a  faddni^  Jr..  CAPT.  sc.  USN.  Aelbg  E«eii^ 
Ofaoaoe,  hoeuaaeat  Maigcma  Dincbale.  DLSC-F 
OOOKDINATION:  Ifai  Scbwaclier.  DPAl 


c.  K.  uiMmcia.M 
Rur  Milral,  SC.  USN 
ObNity  Director 
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SURJECTi  DaftneLogbtictAcncyPtoeumBMlifimBFadenlMMolndBMriag, 
liie.(PnjwtNo.7CP.S054} 

WNiMWCfc  DdboK  Simply  Ccstcr 

(DSC)»  coBtticdiy  offiosB  piU  prioci  teft  MMiiHy  ftt  npplict 

pudMMd  ftm  botfi  FH  nd  ooBMMRtail  widoii*  CVwiTBrtiB^offiMw  ttDSC, 

wben the prapoMd price WH Shove teconeatiuriEet price.  rtiiiTiiill. Iwijiniiiiiiiid 
cfpartnoitiec  to  lednce  the  eoet  of  enpplict  wfico  pndteiiag  ilau  mami&ctund  hy  bodi 
Fedei«iMMltohNliiet,he.«Kl«aiaaM(dtl«eBdon.  hcanbMl,DSC,Fliile<idjpkae 
Qwd  coit  Of  priot  Milyw  iod  MBOHiftilly  OBfodiSfili  BOfB  iMMiiUc  prioct* 


nLACmOfENTS;  P«tiillyCoao«.  D8ClUciniQBd(DSCI4itb1faepmemaf 
enSbBthiiig  MW  Long  Tent  CealmGti(LTCi)  mUriifcaacoheprovcdpricfas*** 
m  UMOflheLTCiniaaldfnMSyiBitoimxciiutaaeeteeDSCRpqfiiig  Shove  cmcet 
nedcot  piioee. 


ACTKWr  omcixb  DoNdv  Ho<H«d.  DSCR-n /Dim 
REVICW/AmtOVAL;  OwaymK  Mdce^AnCAI^.  SC,!^^  Aciiiig  Execotoic 
Dnector,  PraoBcnieol  Manesemeat  Dirertaale, 

COOUnNATION:  Miod  SdiimMciier.  DDAI 
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SDBJBCn  DefaifeLoliAietAcHiQrKioeuMBnitftmFedcfalPliMaliiduilrict, 
Ine;  dftcitetHo.  TCP-SOSQ 

RBCOMMENDAnOWBLlw  lUeoMOMd  teOooMMote.DdtaMe  Simply  Cnitr 
Udanand  naUUh  addbiaail  tohiiac  nquinaicali  fa  taqrm  nd  cookMiae  affiecn 
”*■!“■*  y»**~*"********i  *—  IhetaniiBgdioaldiaetodeoiMtnd 
price  aadyrit  tedaiqiKt  Hd  iceg)phiiia  rffltt  faqufacnicBi*  to  pafim  ]Riee  aiMlyii*  to 
eaapkHMBl  eoto  or  odMr  aoriyrii. 


MACOMHENTSt  Cbeeur.  DSC  UdwMMtwm  peawide  iirioinc  fir  bi^en^ 
eoalweilagedficeteoBpierhiriinfiBinPPL  The  tabing  will  include  ood  end  price 
eeelyrii  todboiqMi,  wifi  enpheeii  ca  pctfiiaring  price  enelyrii  to  ocrnplemeat  coot  or 
odier  enelyiu* 


NSFQfimONt 

(X)  Actiaaii<M«aii«.  ECD:  Minfi3l.l999 
(  )  AeticaieeMiiplato. 


ACnCMfOmCXS:  DarafirliowwfiDSCR.DI/Di«mMiylcawricy}.DtSC^A 
UrimnW/AmiOVill4  Owilya  a  Jcrddni,  CAIX  SC  US»^  Airing  Eucuiiw 
DiiedcM^  ftoGueenent  Minigroieni  Dtrectortoe^DLSC^ 

OOORDINA'nW:  MiniScfainaKfier.DDAI 
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IMtaM  Lagi«k>  Afiaqr  Pnonneois  from  Fedcnt  Mmb  InloMEiM, 
faw.  0PR9ectMo.7CF-SOSQ 


sunncT: 


nBOOMMENDATKMr&Xfri  ItoopMwiJlhBCoiaiiiMiifar.DcfeMc  Si^^ 

ofljccMiwirliMlnsftnmFcJcnlWiMiladBeriM^bfc  TTietainiag  JwiMindade 

pRMiduNft  vfriflL  Aowi  frit  citfat  Fcdcnl  Hmii  loduslricik  Inc.  or 

eannacial  HiipUM  quMi  iiikei  wtaMriU^  SKifr' fraa  fr»  emot  mricct  price. 

OLACOMMXNTS:  Coocur.  DSCR  will  pwtvidelwiaiiiefccbuyCT  cad  conliicliiig 
oflfata  InMegBrirtfla  Tcdciiipifa.  11ieinMiiin(«i]lcaa|)hMi3BepncedijKsfrraaaly2iiig 
{■ioM  quoMd  afriinticUj  fieMer  Ifaui  the  cmcBt  mricei  price: 

msposmoN: 

QQ  AeiiaBifCi«giiif.  BCD:  MHdi31.)999 
(  )  Acrioabcosqilela^ 


ACnmomCEB:  DonapUmnri,DSCM>I/D>«uMqrkowri9i.DS^ 
KEVniW/AFTRO VALi  0«ri]yn  R  Jhakiat,  fr,  {MPT,  SC,  USN.  Aedag  Executive 
Oiieca*.  hocuRawat  MBMcancat  DinetocMB,  DLSC-P 
COOUnNATION:  Mm!  SdanaadMr.  DDAI 


DLAAmtOVAL: 


E.  S.  OWBERLIH 
Iteir  AMral.  SC>  USN 
Deputy  Director 
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SUBJECT!  nnftnLepitoAsMieyBMenwineBhftnmFedertlPriionliidaitriei, 
fae.(Pi4«etNouXF^50S4) 


RECOMMDIDATIONBXc:  ltocfl—dllwODi«iMBja;P«ftM8  Supply  Citr 
Ricl«iiondCD3Cll)Mtil>lieiu<W»inan(aia!ntMqi>uiiiniCBlitotuygiiBdcoiitTUfirtag 
^  prfum  tarn  Tfai  tnioiBC  Aould  faiclydft  Ibo 

cnndi>ioMiicmuH>las«uiulwfaiaiF<rftnlM«o«Induilriei^liufcUBduJiM>etiMHtt 
take  if  (bqr  deny  the  wuivcr. 

DLA COMMENTS!  hRUlyCaaear.  DSCRhatKlwdakdttiiiiiiigaeie 
uniwKidemBeepRMeM  daring  (M  fiat  iiuatcr  of  FY  99.  IliecotirewiivKteleanBOc 
pncotiieuateioaaeaadtlaur.  DSCRudnitvieirMdiiiiicetlMi^toAiaadiiieihe 

piOOCM. 


msposmoN: 

(X)  AetiMteowaiiv.  ECD:  DeecidMr3l.l999 
(  )  Acticaii  rnmpirir 


ACnONfWnCEB:  DarallvKM«r4DSCR4)I/DiuaMi9k«^^ 
REVaWMmmVAld  OwOym  li  JeddM;  Ji^,  CAFT,  sa  USN.  Asdot  Exc^^ 
Dinelar.  EioeimaHd  MuMgaBcat  Dimianle;  DLSC-P 
COORIHNATION!  MUSddnucfaiivDDAI 


DLAATFROVAL: 


E.  R.  aUNBEniM 
SMr  SC,  U» 

Ouputy  Dirtetor 
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SUBJECTi  P>featBtx)gi«tkt^iWicyFiWftwrii>fn>»ftDmPe(fa»IFriioBliidiiitrie«, 
faux  (Pn^No.  7CF-SOS4) 

«ealm  did  aot  alwtqn  otab  fqrfieKBpati  fiir  Mbetive  MppliM  wnifretiind  ^  FPL 
lfciioecirodb»c—eDf<iii  ■yyly  crwwn  (Bd  act  ■odiyFPIAontfte  defective 
fondiwiaaidwtocMKiicIhtwinMtjr.  OoftBwLotbiiGtAgtac^giBdMiwii 
infOBplaiapertriiii<glDlh«HftliiM<iw«Byi»8vidcdtyFW.  Aiaicfuh,theDe&ase 
MVpIy  eaatm  miMid  th*  oppixtuaiiy  to  lepitee  about  $127,000  in  defteliwe  heau  ao 
coit  to  DefisMe  Ld^slici  A^tscy. 

DLAOMMMENni  Coaent.  DIAi«naa that iUlMhMSi«ilyOea«aBdMi not 
alwqrt  dbiidn  iqdaeaBMnlB  fir  deCKiiva  np^iet  aann&Gtand  by  Fn  and  diat  FPI  was 
not  notified  in  awaiyeaae  about  defietiveafynet.  DLAKPlwQl  be  nqnlnd  to  follow 
cumat  41SS^  pdiqr  on  coolfaetor  notiiSeetion  Ibel  lequine  PQDRa  to  be 

pwyidedfiaouifcPCMCtofieeaBftaetoefiraoiaBeiiiepectodileaMiiiddiiectiytotlie 
a» itwM.  AeongrinidaneelBDLAldlSS^Qiielity 
Atounnee  Pnpaai  bnnKtiaa  for  DLA  Kft,  win  be  leviied  to  Me  fiat  tiie  lifo 
weBwny|itovidedbyFPIe|iplieitoanpwdu^p»odueedbyFPL 


ACTION OmCaOt:  DiMeUee,DLSCUQ 

BEVlEW/APPnOVALi  OwilyBi  H.  Jaddiis.  ft,  CAPT.  SC.  USH  Acting  Exeeetive 
Oieector.  fimoacaat  Memameat  Directotate,  DLS&P 
COORDINATION:  Mimi  ScUniKlia;  DDAI 
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StIBJECTi  nifaiiif  niir^^r  ri — - “* — 

lae.  (PR^No.  7CF>S0S4) 


RBCOMMBMUTIONCLk  IirBWHiMtUhn  m  ITMiliiimMi.  Logtito 

A>Mq>i«vit*PcfaiwtosiitoASRRyUMRti  41383, 4-<,‘1^Riwier/D^ 
Conpl^  (CDCtynoSiKt  QuBfi^r  DdkiwBy  Kcpotti  (TOQbX”  to  Mte  Alt  the 
FWtewJfiiioaIii(taRfin^tofclitRuiieRMi0lyip^tetf 


UAOOMMXNTS:  CoMor.  IteDcfiMUsiMiaAecKTiannctiM 
41S5AQBi%A«KMnPnnMilBBtniedaBftrtheDLA.  ICPS (iH^ icpiacci 

Dljn4  41 SS2)  win  b«  awBded  to  iMe  nr  then  k  BP  wtttaaijr  daoM;  he  it  U 

loowB  thn  Sh  eoBtiaeiiv  pnwIdM  ttatod  or  lilbdiBe  wmOin  OB  tlidr  pttdodi.  Oat 
imiMlyAinbCBHd. 

Ftdeaa  Mm  iBinnaM  (UtOCOlO  OB  aU  iMBt  ter  >” 


MSKMmONi 

(X)  Aciiaaiaoosoiilt- ECO;  SepMdMr30.199l 
(  )  AcliMiteoiivleie. 


ACnONOFfldS:  DoMtRtaDLSC^tBQ 

KEVmW/AmtOVALt  Owilym  H.  Jtaiemt.  Jr.,  CAFT,  SC.  USK.  Aciias  Exteotive 
Dinelor,  Rneurutat  MtBtOtBMM  Dkcetai^ 

OOOmnNATKm:  MmiStMnwtehtr.DDAl 


DlAAmOVAL: 


E.  R.  CHMBESLIN 
Rttr  Mirfrti,  SC.  USN 
Deputy  Director 
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Logisti 


SUBJECT:  Dcftiiw  tomato  AjWKyPlccuwiBeiittftcnFedgitPriiBBliiilujriei, 
be.  (Pk^  No.  7CF-40S4) 

MECCHWMENDATIONCUt  IberwwiwJllMtewIlMilqiwy^lbftBaeLe^^ 
Ag«lKylo^uiIeDlliill■i^^p^ll/e^laHllBcx^ei«ee>eF«dB■IPli■o^ledlJnrit«lne. 
wunoiy  pravinoM  Sw  pMdocb. 


IMLACOMMENTS:  Gooour.  TheDe&aieSu|i|iiyC(nlenwillbeniiidndtoexmtie 
Fn  wnanty  praviaaas. 


DisrosmoN: 

(  )  AdfaBiteasoias.  BCD: 
(X)  AetioobcompbiH. 


ACnONOmCBBi  DuaoRiea^OLS&LEX 

REVlEW/A»BOVALi  OwQym  H.  tarioM,  Jk,  CAFT.  SC,  USN,  Actios  Exentive 
DiiocaDf,ftocuwiiifia  MaoascoMo:  DoocOofote^  DLSC*y 
COOnmNAHONi  MW8cbmiMdwr,nDAI 


E.  R.  CHAMBERLIN 
RMr  AAitnI.  SC.  USN 
OepuLy  Oirtctor 
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SDBJKCTi  n  Ami  f  nfllwiri  fifrj  rmmwwMrti  ftnm  r«lfntriiinn  Twliirtim. 
Inc.  (PRjKtNoL  7CF<50S4) 


lOCCmiMINlM.'ncmCa:  ■iioMBinjeMCBmiiMi^w.nAMifliBilyCMMr 

l■nri■t^M^l»iftthiS96y^oduc^<illAtyT)d^l^■lcy^lfelt»ttMw»wwM»ld. 


MAOQMMENTSi  OoMW.  DSgceMMiirfftn>iMB— widMian.  Hwmmt.h 
aS  of  At  296  Sioduet  QniBlr  DAetejr  S^poiti  (PQDIU)  WHB  CMdUtfM  ftr  pradM 
iiA>M"M«*y^fAwiiPritotlBifcMriM(FPI).  SooMoftbtPqpRawmcMMdby 
AtiOMnHtaL  TlMFHfAbtnqacMtdtoniiiMtiHpii^itaniinociiMdtMi 
K^)Ki»  MkUh  tbqr  cwMd. 

msrosnKm: 

(X)  AedcabMsaiqS' BCD:  DacAbtflSM 
(  )  AetioaiieaMpliM 


ACnONOmCXB:  IA.IMAOlMBAi^DSC^OIa3bMM^rk^^ 
BKVlBW/APraOVALi  gMt»MMt,Cblef,A€<AllbBeri>nMMTMM 
OOOBSDUT10N:  SAD  (SiQ  Ow9ya  JMUm,  Actii«  EueutiM  Onc^ 


DLAAmOVAU 


MLCHASiaEniN  _ 
BearAdhdai.S(^IBN 
Dqn^I&ectat 
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SIJnJECT:  DeCDOwLogieieiAeeagrftoeatcniealBfiainPedcnlPrisoaliiduttiiei, 
be.  (Ph^  No.  7CF-40S4) 

RECOMMENnATlONCJt  PernmiwfiMl  beCaaMMadw;  Priaae  Siyp^Ctaler 

PiltoB  bAifriftt  toft  te  wptow  lufp^  itcBM  mtocirtri  wMh 
the  7  bndiict  i^aKly  De&ieiey  Rcporti  thit  Wi  imieiMd. 

DLACOMMENTS:  CoMur.  Aflerll»aD^DSOCKvieiMdtfaB7PndiictQDoliqr 
DendaaeyScpattebqoMtiMadeMimdeMtoltieiiciMofi^iaeeBcalwBtelakeabr 
all  be  euppBei  beelved  Ait  oeeded  to  he  npdeed  or  lepheed.  Doleib  OB  Mch  of  7 
caiesie  attached. 


msposmoN: 

(  )  AetioaisoacoiBS.  ECD: 
(X)  Actjoaiicawiplete, 


ACTION  CWnCSR:  DoMMea»DUC>LEQ 

KEVBW/APPBOVAL:  aaiilyBK.baUai,b,CArT,SC.USN.  Actiin  Exeeadve 
DieectOTt  PwcaHeiMWl  MaaoecaaeBt  Dteectoeale^  DLSC"P 
COORDINATION:  hihid  StUfmachie^  KIAI 


E.  R.  CHMCERLIN 
Rair  Mhtnl.  SC,  USH 
Deputy  Director 
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